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b AGENDA
- COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
e JANUARY 4-5,2001
o 1. - Opening remarks of the chair
L . Report on the Judicial Conference session

2. ACTION — Approval of Minutes

E 3. Report of the Administrative Office
. - .
L,, A. Legislative Report
B. Administrative Report
Eﬂ 4. Report of the Federal Judicial Center
. 5. Report of the Advisory Committee on Appellate Rules
b 6. Report of the Advisory Committee on Bankruptcy Rules
- A. Overview of proposed amendments published for comment
- B. Minutes and other informational items
- 7 Report of the Advisory Committee on Civil Rules
A. Overview of proposed amendments published for comment
- B. Minutes and other informational items
8. Report of the Advisory Committee on Criminal Rules
;w A. ACTION — Request to Stylize Rules Governing §§ 2254 and 2255 Proceedings
B. Overview of proposed amendments published for comment, minutes, and other
[ informational items
9. Report of the Advisory Committee on Evidence Rules

[

10. Status Report of Subcommittee on Attorney Conduct Rules

11. Report of Technology Subcommittee -

[l

12.  Status of Local Rules Project
13. Long-Range Planning

14. Next Committee Meeting (Philadelphia, June 7-8, 2001)
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- JUDICIAL CONFERENCE RULES COMMITTEES

Chairs

Honorable Anthony J. Scirica
United States Circuit Judge
22614 United States Courthouse
Independer\lce Mall West
601 Market Street

Philadelphia, PA 19106

Honorable Will L. Garwood

. United States Circuit Judge

903 San Jacinto Boulevard
Suite 300
Austin, TX 78701

Honorable A. Thomas Small
United States Bankruptcy Judge
United States Bankruptcy Court
Post Office Drawer 2747
Raleigh, NC 27602

Honorable David F. Levi
United States District Judge
United States Courthouse
501 I Street, 14™ Floor
Sacramento, CA 95814

Honorable W. Eugene Davis
United States Circuit Judge

800 Lafayette Street, Suite 5100
Lafayette, LA 70501

Honorable Milton I. Shadur
United States District Judge
United States District Court

219 South Dearborn Street, Room 2388

Chicago, IL, 60604

December 5, 2000
Projects

Reporters

Prof. Daniel R. Coquillette
Boston College Law School
885 Centre Street ’
Newton Centre, MA 02159

Prof. Patrick J. Schiltz

Associate Dean and

Professor of Law

University of St. Thomas

‘School of Law

1000 La Salle Avenue, TMH 440
Minneapolis, MN 55403-2005

Prof. Jeffrey W. Morris
University of Dayton
School of Law

300 College Park
Dayton, OH 45469-2772

Prof. Edward H. Cooper
University of Michigan
Law School

312 Hutchins Hall

Ann Arbor, MI 48109-1215

Prof. David A. Schiueter

St. Mary's University.

School of Law

One Camino Santa Maria

San Antonio, TX 78228-8602

Prof. Daniel J. Capra
Fordham University
School of Law

140 West 62nd Street
New York, NY 10023



COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

(Standing Committee)
Chair:

Honorable Anthony J. Scirica

United States Circuit Judge 4
© 22614 United States Courthouse ‘

Independence Mall West, 601 Market Street

Philadelphia, Pennsylvania 19106

Members:

Honorable A. Wallace Tashima

United States Circuit Judge

Richard H. Chambers Court of Appeals Building
125 South Grand Avenue

Pasadena, California 91105-1652

Honorable Michael Boudin

United States Circuit Judge

United States Court of Appeals
7710 United States Courthouse
One Courthouse Way

Boston, Massachusetts 02210-3002

Honorable Frank W. Bullock, Jr.
United States District Judge
United States District Court

Post Office Box 3223

Greensboro, North Carolina 27402

Honorable J. Garvan Murtha

Chief Judge, United States District Court
Post Office Box 760

Brattleboro, Vermont 05302-0760

Honorable Sidney A. Fitzwater ,
United States District Judge ‘ -
United States District Court
15A3 Earle Cabell Federal Building
and United States Courthouse
1100 Commerce Street
Dallas, Texas 75242-1003

December 5, 2000
Projects
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE (CONTD.)

Honorable Thomas W. Thrash, Jr.
United States District Judge
United States District Court

2188 Richard B. Russell Federal Building

and United States Courthouse
75 Spring Street, S.W.
Atlanta, Georgia 30303-3361

Honorable Charles Talley Wells
Chief Justice

Supreme Court of Florida

500 South Duval Street
Tallahassee, Florida 32399-1925

Dean Mary Kay Kane

University of California

Hastings College of Law

200 McAllister Street

San Francisco, California 94102-4978

Gene W. Lafitte, Esquire
Liskow & Lewis

50th Floor, One Shell Square
701 Poydras Street

New Orleans, Louisiana 70139

Patrick F. McCartan, Esquire
Jones, Day, Reavis & Pogue
North Point, 901 Lakeside Avenue
Cleveland, Ohio 44114

Charles J. Cooper, Esquire
Cooper, Carvin & Rosenthal
1500 K Street, N.W., Suite 200
Washington, DC 20005

David M. Bernick, Esquire
Kirkland & Ellis

200 East Randolph Drive, 59" Floor
Chicago, Illinois 60601

December 5, 2000 -
Projects



COMMITTEE ON RULES OF PRACTICE AND PROCEDURE (CONTD.)

Deputy Attorney General (ex officio)
Honorable Eric H. Holder, Jr.
4111 U.S. Department of Justice
10th & Constitution Avenue, N.W.
Washington, D.C. 20530
ATTN: James E. Castello

Associate Deputy Attorney General

Reporter:

Professor Daniel R. Coquillette
Boston College Law School

885 Centre Street

Newton Centre, Massachusetts 02159

Advisors and Consultants:

Professor Mary P. Squiers
P.O. Box 920046
Needham, Massachusetts 02492

Professor R. Joseph Kimble
Thomas M. Cooley Law School
217 South Capitol Avenue

P.O. Box 13038

Lansing, Michigan 48901

Joseph F. Spaniol, Jr., Esquire
5602 Ontario Circle
Bethesda, Maryland 20816-2461

Secretary:

Peter G. McCabe
Secretary, Committee on Rules of

Practice and Procedure *
Washington, D.C. 20544 T

December 5, 2000
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

SUBCOMMITTEES

Subcommittee on Attorney Conduct
Professor Daniel R. Coquillette (Standing)
Judge Michael Boudin (Standing)

Charles J. Cooper, Esquire (Standing)
Judge Samuel A. Alito, Jr. (Appellate)
Professor Patrick J. Schiltz (Appellate)
Judge Robert W. Gettleman (Bankruptcy)

Professor Jeffrey W. Morris (Bankruptcy)

Judge Lee H. Rosenthal (Civil)

Prof. Myles V. Lynk (Civil)

Judge Paul L. Friedman (Criminal)
Robert B. Fiske, Jr., Esquire (Criminal)
Judge David C. Norton (Evidence)
Professor Daniel J. Capra (Evidence)

Judge Ewing Werlein (Federal/State liaison)

Judge John W. Lungstrum (CACM liaison)

Subcommittee on Technology

Gene W. Lafitte, Esquire, Chair .
Sanford Svetcov, Esquire (Appellate)
Judge A. Jay Cristol (Bankruptcy)
Judge John L. Carroll (Civil)

[Open] (Criminal)

Judge David C. Norton, (Evidence)
Committee Reporters, Consultants

Subcommittee on Style .

Judge J. Garvan Murtha, Chair

Judge Anthony J. Scirica (ex officio)
Professor R. Joseph Kimble, Consultant
Joseph F. Spaniol, Jr., Esquire, Consultant

LIAISONS TO ADVISORY RULES COMMITTEES

Judge J. Garvan Murtha (Appellate)
[Open] (Bankruptcy)
Judge Michael Boudin (Civil)
Judge A. Wallace Tashima (Criminal).
Judge Frank W. Bullock, Jr. (Evidence)

December 5, 2000
Projects



ADVISORY COMMITTEE ON APPELLATE RULES

Chair:

Honorable Will L. Garwood
United States Circuit Judge
Suite:300 - - ‘ o
903 San Jacinto Boulevard -
Austin, Texas 78701

Members:

Honorable Diana Gribbon Motz
United States Circuit Judge
920 United States Courthouse
101 West Lombard Street . -
Baltimore, Maryland 21201

Honorable Samuel A. Alito, Jr.

United States Circuit Judge

United States Court of Appeals

357 United States Post Office
and Courthouse :

Post Office Box 999 .

Newark, New Jersey 07101-0999

Honorable Stanwood R. Duval, Jr.
United States District Court
C-368 United States Courthouse
500 Camp Street

New Orleans, Louisiana 70130

[Open]

Professor Carol Ann Mooney

Vice President and Associate Provost
University of Notre Dame

237 Hayes-Healy Center

Notre Dame, Indiana 46556_.

W. Thomas McGough, Jr., Esquire
Reed Smith Shaw & McClay LLP
435 Sixth Avenue :
Pittsburgh, Pennsylvania 15219

December S, 2000
Projects
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ADVISORY COMMITTEE ON APPELLATE RULES (CONTD.)

Sanford Svetcov, Esquire

Milberg Weiss Bershad Hynes & Lerach LLP
100 Pine Street, Suite 2600

San Francisco, California 94111

John G. Roberts, Jr., Esquire 5
Hogan & Hartson

555 Thirteenth Street, N.W.

Washington, D.C. 20004

Honorable Seth P. Waxman

Solicitor General (ex officio)

Douglas Letter, Appellate Litigation Counsel
Civil Division, U.S. Department of Justice
601 D Street, N.W., Room 9106
Washington, D.C. 20530

Repdrter:

Professor Patrick J. Schiltz

Associate Dean and Professor of Law
University of St. Thomas School of Law
1000 La Salle Avenue, TMH 440
Minneapolis, Minnesota 55403-2005

Advisors and Consultants:

Charles R. Fulbruge III

Circuit Clerk

United States Court of Appeals

100 John Minor Wisdom United States
Court of Appeals Building

600 Camp Street

New Orleans, Louisiana 70130

Liaison Member:

Honorable J. Garvan Murtha

Chief Judge, United States District Court
Post Office Box 760

Brattleboro, Vermont 05302-0760

~

December 5, 2000
Projects



ADVISORY COMMITTEE ON APPELLATE RULES (CONTD.)

.Secretary:

Peter G. McCabe

Secretary, Committee on Rules of
Practice and Procedure

Washington, D.C. 20544

Decenber 5, 2000
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- ADVISORY COMMITTEE ON BANKRUPTCY RULES

Chair:

Honorable A. Thomas Small
United States Bankruptcy Judge

~ United States Bankruptcy Court

Post Office Drawer 2747
Raleigh, North Carolina 27602

Members:

Honorable Robert W. Gettleman

United States District Judge

Everett McKinley Dirksen
United States Courthouse

219 South Dearborn Street )

Chicago, Illinois 60604 '

Honorable Bernice B. Donald
United States District Judge
United States District Court
167 N. Main Street, Suite 341
Memphis, Tennessee 38103

Honorable Norman C. Roettger, Jr.
United States District Judge
United States Courthouse

299 East Broward Boulevard

Fort Lauderdale, Florida 33301

Honorable Ernest G. Torres

United States District Judge

United States District Court

363 John O. Pastore Federal Building
Two Exchange Terrace

Providence, Rhode Island 02903-1779

Honorable Thomas S. Zilly
United States District Judge
United States District Court

410 United States Courthouse
1010 Fifth Avenue

Seattle, Washington 48104-1130

1

December 5, 2000
Projects



ADVISORY COMMITTEE ON BANKRUPTCY RULES (CONTD.

Honorable A. Jay Cristol
United States Bankruptcy Judge ‘
United States Bankruptcy Court ’ ‘ o
Chambers, Room 1412 ‘ ; e
51 S.W. First Avenue ‘ ¥
Miami, Florida 33130 ‘ -

j

[

Honorable James D. Walker, Jr.
United States Bankruptcy Judge
United States Bankruptcy Court T
433 Cherry Street L
Macon, Georgia 31201-7957 : ‘ '

Honorable Christopher M. Klein L
United States Bankruptcy Judge ‘
United States Bankruptcy Court ‘
3-200 United States Courthouse e
501 I Street ~

Sacramento, California 95814-2322

Professor Mary Jo Wiggins ' -
University of San Diego ;L

School of Law )
5998 Alcala Park : -
San Diego, California 92110 EL

Professor Alan N. Resnick : -
Hofstra University School of Law \ L
121 Hofstra University

Hempstead, New York 11549-1210 ‘ ]

Eric L. Frank, Esquire
Miller Frank & Miller \ J ;
21 South 12% Street, Suite 640 . L
Philadelphia, Pennsylvania 19107 )

Howard L. Adelman, Esquire
Adelman, Gettleman, Merens,

Berish & Carter, Ltd. , ‘ - : -—1
Suite 1050, 53 West Jackson Boulevard : : : -
Chicago, Iilinois 60604 T

December 5, 2000
Projects
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ADVISORY COMMITTEE ON BANKRUPTCY RULES (CONTD.)

K. John Shaffer, Esquire

Stutman, Treister & Glatt, P.C. \
3699 Wilshire Boulevard, Suite 900 ‘
Los Angeles, California 90010

Director, Commercial Litigation Branch,

Civil Division, U.S. Dept. of Justice (ex 0fﬁc1o)
J. Christopher Kohn, Esquire -

P.O. Box 875, Ben Franklin Station
Washington, D.C. 20044-0875

Reporter:

Professor Jeffrey W. Morris
~ University of Dayton .

School of Law

300 College Park

‘Dayton, Ohio 45469-2772

Liaison Member:
[Open]
Advisors and Consultants:

James J. Waldron

Clerk, United States Bankruptcy Court

Martin Luther King, Jr. Federal Building
and United States Courthouse

Third Floor, 50 Walnut Street

Newark, New Jersey 07102-3550

Kevyn D. Orr, Esquire

Director, Executive Office for
United States Trustees

901 E Street, NW, Suite 700

Washington, D.C. 20530

Secretary:

Peter G. McCabe
. Secretary, Committee on Rules of
Practice and Procedure
Washington, D.C. 20544

December 5, 2000
Projects
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ADVISORY COMMITTEE ON BANKRUPTCY RULES

SUBCOMMITTEES

Subcommittee on Attorney Conduct,
Including Rule 2014 Disclosure -
Requirements

Judge Robert W. Gettleman, Chair
Judge Erest G. Torres

Judge James D. Walker, Jr.

Howard L. Adelman, Esquire

K. John Shaffer, Esquire

Subcommittee on Forms

Judge James D. Walker, Jr., Chair
Judge Christopher M. Klein
Professor Mary Jo Wiggins

Eric L. Frank, Esquire

J. Christopher Kohn, Esquire

Subcommittee on Privacy and Public
Access '

Howard L. Adelman, Esquire, Chair
Judge James D. Walker, Jr.

Eric L. Frank, Esquire

Kevyn D. Orr, Esquire

James J. Waldron, ex officio

December 5, 2000
Projects

Subcommittee on Style

Professor Alan N. Resnick, Chair

Judge Christopher M. Klein
Professor Mary Jo Wiggins
Peter G. McCabe, ex officio

Subcommittee on Technology
Judge A. Jay Cristol, Chair
Judge Bernice B. Donald

Eric L. Frank, Esquire
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' ADVISORY COMMITTEE ON CIVIL RULES
Chair:

Honorable David F. Levi
United States District Judge
United Statqs Courthouse

501 I Street, 14" Floor
Sacramento, California 95814

Members:

Honorable Lee H. Rosenthal

United States District Judge

11535 Bob Casey United States Courthouse
515 Rusk Avenue

Houston, Texas 77002

Honorable Richard H. Kyle

United States District Judge

764 Warren E. Burger Federal Building
316 North Robert Street

St. Paul, Minnesota 55101

Honorable Shira Ann Scheindlin
United States District Judge

United States District Court

1050 United States Courthouse

500 Pearl Street

New York, New York 10007-1312~

Honorable John R. Padova

United States District Judge

United States District Court

7614 United States Courthouse

601 Market Street

Philadelphia, Pennsylvania 19106-1759

Honorable Thomas B. Russell
United States District Judge
United States District Court
307 Federal Building

501 Broadway Street
Paducah, Kentucky 42001

December 5, 2000
Projects




Honorable John L. Carroll
United States Magistrate Judge
United States District Court
Post Office Box 430
Montgomery, Alabama 36101

Honorable Nathan L. Hecht
Justice, Supreme Court of Texas
P.O. Box 12248

“Austin, Texas 78711

Professor John C. Jeffries, Jr.
University of Virginia School of Law
580 Massie Road

Charlottesville, VA 22903-1789

Mark O. Kasanin, Esquire
McCutchen, Doyle, Brown & Enersen
Three Embarcadero Center

San Francisco, California 94111

Sheila L. Birnbaum, Esquire

Skadden, Arps, Slate, Maegher & Flom LLP

4 Times Square
New York, New York 10036

Andrew M. Scherffius, Esquire
Andrew M. Scherffius, P.C.
400 Colony Square, Suite 1018
1201 Peachtree Street, N.E.
Atlanta, Georgia 30361

Professor Myles V. Lynk

Arizona State University College of Law
John S. Armstrong Hall

P.O. Box.877906

Tempe, Arizona 85287-7906

December 5, 2000
Projects

ADVISORY COMMITTEE ON CIVIL RULES (CONTD.)
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ADVISORY COMMITTEE ON CIVIL RULES (CONTD.)

Assistant Attorney General
Civil Division (ex officio)
Honorable David W. Ogden
U.S. Department of Justice

950 Pennsylvania Avenue, N.W.
Washington, D.C. 20530

Liaison Members:

Honorable Michael Boudin

United States Circuit Judge

United States Court of Appeals
7710 United States Courthouse
One Courthouse Way

Boston, Massachusetts 02210-3002

Honorable A. Thomas Small
United States Bankruptcy Judge
United States Bankruptcy Court
Post Office Drawer 2747
Raleigh, North Carolina 27602

Reporter:

Professor Edward H. Cooper
University of Michigan Law School
312 Hutchins Hall

Ann Arbor, Michigan 48109-1215

Advisors and Consultants:

Professor Richard L. Marcus
University of California

Hastings College of Law

200 McAllister Street

San Francisco, California 94102-4978

Decenber 5, 2000
Projects




ADVISORY COMMITTEE ON CIVIL RULES (CONTD.) L

Secretary:

Peter G. McCabe ‘ ‘ S b
Secretary, Committee on Rules of : " o

Practice and Procedure | oW
Washington, D.C. 20544 ‘ -

]
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ADVISORY COMMITTEE ON CIVIL RULES

SUBCOMMITTEES

Subcommittee on Class Action
Judge Lee H. Rosenthal, Chair
Judge Richard H. Kyle
Honorable David W. Ogden
Sheila L. Birnbaum, Esquire
Andrew M. Scherffius, Esquire

Subcommittee on Discovery

Judge John L. Carroll, Chair

Judge Lee H. Rosenthal

Judge Shira Ann Scheindlin

Mark O. Kasanin, Esquire

Andrew M. Scherffius, Esquire
Sheila L. Birnbaum, Esquire

Prof. Richard L. Marcus, Consultant

December 5, 2000
Projects

Subcommittee on Simplified Procedure

Judge Richard H. Kyle, Chair

Judge John R. Padova

Professor John C. Jeffties, Jr.
Honorable David W. Ogden

Prof. Richard L. Marcus, Consultant

Subcommittee on Special Masters
Judge Shira Ann Scheindlin, Chair
Judge John L. Carroll

Professor Myles V. Lynk

Subcommittee on Technology
Judge John L. Carroll, Chair
Judge Richard H. Kyle
Professor John C. Jeffries, Jr.
Andrew M. Scherffius, Esquire



ADVISORY COMMITTEE ON CRIMINAL RULES
Chair:

Honorable W. Eugene Davis -

United States Circuit Judge
800 Lafayette Street; Suite 5100
Lafayette, Louisiana 70501 .

Members:

Honorable Edward E. Carnes.

United States Circuit Judge

Frank M. Johnson, Jr. Federal Bulldmg

and Courthouse
15 Lee Street
Montgomery, Alabama 36104

Honorable John M. Roll‘
United States District Judge

Evo A. DeConcini United States Courthouse
405 West Congress Street, Suite 5190

Tucson, Arizona 85701-5053

Honorable Susan C. Bucklew
United States District Judge
United States District Court
109 United States Courthouse
611 North Florida Avenue
Tampa, Florida 33602

Honorable Paul L. Friedman
United States District Judge
6321 E. Barrett Prettyman
United States Court House
333 Constitution Avenue, N.W.
Washington, DC 20001-2802

Honorable David G. Trager
United States District Judge
United States District Court
225 Cadman Plaza, East
Room 224 :
Brooklyn, New York 11201

December 5, 2000
Projects
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ADVISORY COMMITTEE ON CRIMINAL RULES (CONTD.)

Honorable Tommy E. Miller

United States Magistrate Judge

173 Walter E. Hoffman
United States Courthouse

600 Granby Street

Norfolk, Virginia 23510-1915

Honorable Reta M. Strubhar

Presiding Judge

Court of Criminal Appeals of Oklahoma
State Capitol Building, Room 230

2300 North Lincoln Boulevard
Oklahoma City, OK 73105

Professor Kate Stith

Yale Law School

Post Office Box 208215

New Haven, Connecticut 06520-8215

Robert B. Fiske, Jr., Esquire
- Davis Polk & Wardwell

450 Lexington Avenue

New York, New York 10017

Donald J. Goldberg, Esquire

Ballard Spahr

1735 Market Street, 51* Floor
Philadelphia, Pennsylvania 19103-7599

Lucien B. Campbell ‘

Federal Public Defender {
Western District of Texas

727 E. Durango Boulevard, B-207

San Antonio, Texas 78206-1278

Assistant Attorney General

Criminal Division (ex officio)

Roger A. Pauley, Esquire

Director, Office of Legislation,

U.S. Department of Justice

601 D Street, N.W., Room 6637
Washington, D.C. 20530 |

December 5, 2000
Projects




ADVISORY COMMITTEE ON CRIMINAL RULES (CONTD.)

Reporter:

B

=
fen s

-

Professor David A. Schlueter

St. Mary's University

School of Law

One Camino Santa Maria

San Antonio, Texas 78228-8602 X

Advisors and Consultants:

Professor Stephen A. Saltzburg
George Washington University
National Law Center

720 20" Street, N.W., Room 308
Washington, D.C. 20052

Liaison Member:

Honorable A. Wallace Tashima

United States Circuit Judge

Richard H. Chambers Court of Appeals Building
125 South Grand Avenue

Pasadena, California 91105-1652

Secretary:

Peter G. McCabe
Secretary, Committee on Rules of
Practice and Procedure
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Washington, D.C. 20544

December 5, 2000

]

i

!

B

S




- f“ ]

ADVISORY COMMITTEE ON CRIMINAL RULES

Subcommittee on Criminal Forfeiture

[Open], Chair

Professor Kate Stith

[Open]
Roger A. Pauley, Esquire

Subcommittee on Grand Jury
Judge Susan C. Bucklew, Chair
Judge Paul L. Friedman

Robert B. Fiske, Jr., Esquire
Donald J. Goldberg, Esquire
Roger A. Pauley, Esquire

Subcommittee on Habeas Corpus
Judge Edward E. Carnes, Chair
Judge David G. Trager

Judge Tommy E. Miller

Professor Kate Stith

Lucien B. Campbell, Esquire
Roger A. Pauley, Esquire

December 5, 2000

Projects
r/\‘

SUBCOMMITTEES

Subcommittee on Style Revision
Subcommittee A

Judge Edward E. Carnes, Chair
Judge Susan C. Bucklew

Judge Paul L. Friedman

Judge Tommy E. Miller
Professor Kate Stith

Roger A. Pauley, Esquire

Subcommittee B

Judge John M. Roll, Chair
Judge Tommy E. Miller
Professor Kate Stith

Lucien B. Campbell, Esquire
Roger A. Pauley, Esquire

Subcommittee on Video Teleconferencing

Judge John M. Roll, Chair
Judge Susan C. Bucklew
Judge Tommy E. Miller
Roger A. Pauley, Esquire




ADVISORY COMMITTEE ON EVIDENCE RULES
Chair: |

Honorable Milton I. Shadur

United States District Judge

United States District Court

219 South Dearborn Street Room 2388

Chicago, Ilhn01s 60604 R \

Members:

Honorable David C. Norton
United States District Judge

Post Office Box 835

Charleston, South Carolina 29402

Honorable Ronald L. Buckwalter
United States District Judge
United States District Court
14614 James A. Byrne
United States Courthouse
601 Market Street
Philadelphia, Pennsylvama 19106- 1714

Honorable Jeffrey L. Amestoy k

Chief Justice, Vermont Supreme Court
109 State Street

Montpelier, Vermont 05609-0801

David S. Maring, Esquire

Maring Williams Law Office P.C.
P.O. Box 795

Bismarck, North Dakota 58502

Patricia Lee Refo, Esquire -
Snell & Wilmer L.L.P.

One Arizona Center

Phoenix, Arizona 85004-2202

Thomas W. Hillier II

Federal Public Defender

Suite 1100

1111 Third Avenue

Seattle, Washington 98101-3203

December 5, 2000
Projects
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ADVISORY COMMITTEE ON EVIDENCE RULES (CONTD.)

Assistant Attorney General
Criminal Division (ex officio)
Laird C. Kirkpatrick, Counsel
U.S. Department of Justice

950 Pennsylvania Avenue, N.W.
Room 2212

Washington, D.C. 20530-0001

Liaison Members:

Honorable Frank W. Bullock, Jr.
United States District Judge
United States District Court

Post Office Box 3223

Greensboro, North Carolina 27402

Honorable Richard H. Kyle

United States District Judge

764 Warren E. Burger Federal Building
316 North Robert Street

St. Paul, Minnesota 55101

Honorable David G. Trager.
United States District Judge
United States District Court
225 Cadman Plaza, East
Room 224

Brooklyn, New York 11201

Reporter:

Professor Daniel J. Capra

Fordham University School of Law

140 West 62nd Street ,

New York, New York 10023 ‘

Advisors and Consultants:

Honorable C. Arlen Beam
United States Court of Appeals '
435 Robert V. Denney
United States Courthouse
100 Centennial Mall North
Lincoln, Nebraska 68508

December 5, 2000
Projects




- ADVISORY COMMITTEE ON EVIDENCE RULES (CONTD.)

Advisors and Consultants (contd.)

Professor Leo H. Whinery
University of Oklahoma
College of Law

300 Timberdell Road
Norman, Oklahoma 73019

Professor Kenneth S. Broun
‘ University of North Carolina
1 School of Law
CB #3380, Van Hecke-Wettach Hall
Chapel Hill, North Carolina 27599

Secretary:

Peter G. McCabe

Secretary, Committee on Rules of
Practice and Procedure

Washington, D.C. 20544

December 5, 2000
Projects
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ADVISORY COMMITTEE ON EVIDENCE RULES
SUBCOMMITTEES

Subcommittee on Privileges

[Open}], Chair

Professor Daniel J. Capra

Professor Kenneth S. Broun, Consultant

December 5, 2000
Projects




Appellate:

Judge J. Garvan Murtha

Bankruptcy:
[Open]

Civil:
Judge Michael Boudin
Judge A. Thomas Small

Criminal:

Judge A. Wallace Tashima

Evidence:

Judge Frank W. Bullock, Jr.

Judge Richard H. Kyle

Judge David G. Trager

December 5, 2000
Projects

LIAISON MEMBERS

(Standing Committee)

(Standing Committee)

(Standing Committee)

(Bankruptcy Rules Committee)

(Standing Committee)

(Standing Committee)
(Civil Rules Committee)

(Criminal Rules Committec)
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ADMINISTRATIVE OFFICE OF THE UNITED STATES COURTS

Staff:

John K. Rabiej

Chief, Rules Committee
Support Office

Administrative Office of the
United States Courts

Washington, D.C. 20544

Judith W. Krivit
Administrative Specialist

Rules Committee Support Office

Administrative Office of the
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- PRELIMINARY REPORT

JUDICIAL CONFERENCE ACTIONS

September 19, 2000

sk sk sk ok ok ok skoske ook ok sk skeoste sk sk sk sk sk sk sk sk sk skoske sk

All of the following matters requiring the expenditure of funds were approved by the Judicial
Conference subject to the availability of funds, and to whatever priorities the Conference might
establish for the use of available resources.

2 TR DR PP T E

At its September 19, 2000 session, the Judicial Conference:

Executive Committee

- Approved a resolution in recognition of the substantial contributions made by the Judicial
Conference committee chairs whose terms of service will end in 2000.

Agreed to communicate to Congress the following views on legislation to restrict judges' attendance
at private educational seminars:

a. S.2990 (106t Cong.) is overly broad; would have unintended consequences, such as
prohibiting federal judges from reimbursed attendance at bar association meetings and law
school seminars; raises potential constitutional issues, such as imposing an undue burden on
speech; and would mandate an inappropriate censorship role for the Federal Judicial Center;

b. The proposed legislation raises a number of serious issues that deserve due consideration,
including congressional hearings and an opportunity for the Judicial Conference to study and
comment upon those issues and to take such action as is necessary and appropriate; and

c. In its present form, the Judicial Conference of the United States opposes S. 2990..

Committee on the Administration of the Bankruptcy System

Agreed to take the following actions with regard to bankruptcy judgeships:

a. Recommend to Congress that no bankruptcy judgeship be statutorily eliminated;

- b. Advise the First, Eighth, and Ninth Circuit Judicial Councils to consider not filling vacancies
in the District of Maine, the District of South Dakota, the Northern District of Iowa, and the
District of Alaska (respectively) that currently exist or may occur by reason of resignation,
retirement, removal, or death, until there is a demonstrated need to do so; and

c. Advise the Eighth Circuit Judicial Council that if a vacancy were to occur in the State of Iowa
by reason of resignation, retirement, removal, or death of a bankruptcy judge, it should
authorize the three remaining Iowa bankruptcy judges to administer cases within both Towa
districts.

12/5/00 10:16 AM
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Approved proposed amendments to chapter 5 of the Regulations of the Judicial Conference of the
United States for the Selection, Appointment, and Reappointment of United States Bankruptcy
Judges, dealing with reappointment of incumbent bankruptcy judges.

Approved the designation of Wilkesboro, North Carolina, as an additional place of holdmg ™
bankruptcy court, and deleted the designation of Statesv111e as a place of holding bankruptcy court in | J
the Western District of North Carolina.

|

I o

Commlttee on the Budget , | L m]
Approved the Budget Committee's budget request for fiscal year 2002, as amended by a Defender V[
Services Committee recommendation to seek funds for a panel attorney hourly rate of $113 (see L
below), subject to amendments necessary as a result of new legislation, actions of the Judicial
Conference, or any other reason the Director of the Administrative Office considers necessary and 1
appropnate L

Committee on Codes of Conduct -
Approved a revision to the Compliance Section of the Code of Conduct for United States Judges to -
clarify the Code's applicability to Judges retired from regular active service. -

|
L

. Committee on Court Administration and Case Management
With regard to the posting of local rules on individual court websites: o j

a. Agreed to encourage appellate, district and bankruptcy courts to (1) post their local rules on
their own websites by July 1, 2001, and if they do not have a website, to develop one, if only
to post their local rules; (2) estabhsh a local rules icon or post their local rules in a prominent
location on their websites, to which a user could have ready access; and (3) include a uniform
statement mdlcatlng that the rules are current as of a date certain; and

u

-
-

b. D1rected the Adm1n1strat1ve Office to hnk 1oca1 court web51tes to its' federal rules Internet web
page ‘

Agreed to seek an amendment to the Jury Selection and Service Act so that the first sentence of 28 _T
U.S.C. § 1866(g) reads as follows: -

(2) Any person summoned for jury service who fails to appear as directed may be ordered by
the district court to appear forthwith and show cause for failure to comply with the summons. -

- i
W1th regard to the Juronquahﬁcatmn questionnaire: , J
a. Agreed to revise the juror qualification questlonnalre to read as follows: .
10. RACE/ETHNICITY . 'mg
a. To assist in ensunng that all people arc represented on
~— Juries., pleasc Fill in completely one oOr more circles which
- describe you. (See Note on reverse sidel) Noth1ng disclosed =
wnll affect your se’lect:on for jury sexrvice. )
- [ J -—Black O ~Asiarn <> —INative Aanericarmn Lndnan hJ
" vO wWhite . ' > ~INative Hawaiian/Facific Islander | .
O -Other Cspeci Fy) .
. Arxe youn Fispanice? O -yes O o '
" ancd : E_-‘I
' ' mJ
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b. Directed the Administrative Office to revise its Form JS-12 "Report on the Operation of the
Jury Selection Plan" to add columns for courts to report the number and percentage of
prospective jurors in their jury wheels who identify themselves on the juror questionnaire as
Native Hawaiian/Pacific Islander, or who identify themselves in more than one racial group,
and make any changes to both the juror qualification questionnaire and the JS-12 form
necessary to implement these amendments.

1 1

Agreed to amend the language of subpart a of the addenda to the miscellaneous fee schedules for the
‘appellate, district and bankruptcy courts, the United States Court of Federal Claims, and the Judicial
. Panel on Multidistrict Litigation (adopted by the Judicial Conference pursuant to sections 1913,
% 1914, 1926, 1930, and 1932 of title 28, United States Code) to read as follows:.

: Lofa _ ’ . 12/5/00 10:16 AM
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a. The Judicial Conference has prescribed a fee for access to court data obtained electronically
from the public records of individual cases in the court, including filed documents and the
docket sheet, except as provided below.

Committee on Criminal Law

Approved for publication and distribution to the courts Criminal Monetary Penalties: A Guide to the
Probation Officer's Role, Monograph 114, including revised forms for judgments in criminal cases
(AO 245B-2451).

Committee on Defender Services

Agreed to request FY 2002 funding sufficient to raise Criminal Justice Act panel attorney rates to
$113 per hour, effective April 1, 2002, to reflect implementation of the $75 hourly rate plus the
Employment Cost Index adjustments from 1988 through 2002.

Supported legislation that would provide federal defenders with the same eligibility for student loan

forgiveness as is granted to their counterparts in United States attorney offices.
Committee on Federal-State Jurisdiction

Took the position that if Congress determines to provide for complete relief for the resolution of
Fifth Amendment takings claims in one judicial forum, then that forum should be an Article III
court, and the present jurisdictional monetary ceiling of $10,000 for such claims brought under 28
U.S.C. § 1346 should be eliminated.

Committee on Financial Disclosure

Agreed to amend the Regulations on Access to Financial Disclosure Reports Filed by Judges and Judiciary
Employees Under the Ethics in Government Act of 1978, as Amended, to add the following new

paragraph:

5.2(g) A request for redaction and its supporting documents, except for copies of the financial
disclosure report and any amendments thereto, are considered confidential and will only be used to
determine whether to grant a request for redaction. Such documents are not considered to be a part
of any report releasable under section 105(b)(1) of the Act.

Commlttee on the Judlmal Branch

Resolved to pay on’behalf of (a) all active-Article III ]udges aged 65 and above, (b) senior judges
retired under 28 U.S.C..§ 371(b) or 372(a), and (¢) judges retired under 28 U.S.C. § 371(a), who are
enrolled in the Federal Employees' Group Life Insurance program, the full amount of any increases
in the cost (and any expenses assoclated with stich payments) of the Judges life insurance imposed
after April 24, 1999. -

Approved an amendment to the Travel Regulations for United States Justices and Judges to provide
that a judge must submit his ‘or her claim for reimbursement within 90-days after the judge
completes official travel, and permlt the Director to make an exception when necessary to meet
special circumstances or in the best interest of the government.

S
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Approved an amendment to the Travel Regulations for United States Justices and Judges to provide
that on the day of return to a judge's official duty station or residence, a judge may (a) claim a per
diem allowance for meals and other expenses of $46, or (b) 1temlze meals and other subsistence
expenses up to a daily maximum of $100.

Approved an amendment to the Travel Regulations for United States Justices and Judges to clarify
that yudges should report non-case related travel using the Judges' Non-Case Related Travel
Reporting System, and authorized the Director of the Administrative Office to make a conforming
change to the judges' travel regulations should the title or website address of that system change.

Committee on Judicial Resources

In order to provide the staffing needed to perform the federal judicial support requirements and
functions of the appellate court and circuit clerks' offices, the district clerks' offices, the district court
pro se law clerk offices, the probation and pretrial services offices, and the bankruptcy clerks'
offices, approved proposed staffing formulae for these offices for implementation in fiscal year
2001, and also approved the one-year continued use of high-year prisoner petition reporting as an
interim device for the district clerks' offices.

Approved two additional court interpreter positions for the Southern District of Texas and five
additional court interpreter positions (two of which are presently temporary positions) for the
Western District of Texas for fiscal year 2002; if possible, the five additional court interpreter
posttions for the Western District of Texas should be funded in fiscal year 2001.

Approved a United States Court of Federal Claims request for seven clerk's office positions as part

" of the fiscal year 2002 budget request with the proviso that if the number of that court's
senior/recalled judges should decrease, the court's allocation will be adjusted accordingly; and also
supported accelerated funding for these seven positions as an unfunded requirement in fiscal year
2001.

Authorized a revision to the judiciary's leave policy to increase from seven days to 30 days each
calendar year the amount of paid leave for employees to serve as organ donors.

Committee on the Administration of the Magistrate Judges System

Changed the methodology for reviewing magistrate judge positions to provide for district-wide
reviews every five years for all district courts instead of the current cycle of every four years for
districts with part-time magistrate judge positions and every five years for districts with full-time
magistrate judge positions.
Approved an amendment to Section 4.02 of the Regulations of the Judicial Conference of the United
States Establishing Standards and Procedures for the Appointment and Reappointment of United
States Magistrate Judges to require that all part-time magistrate judge appointees to full-time
magistrate judge positions, including those who were the subject of a full-field investigation prior to
appointment to the part-time position, undergo an FBI full-field background investigation prior to
appointment.

Approved recommendations for changes in specific magistrate judge positions.

12/5/00 10:16 AM
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Committee on Rules of Practice and Procedure

-

| Approved proposed amendments to Bankruptcy Rules 1007, 2002, 3016, 3017, 3020, 9006, 9020,
| and 9022 and agreed to transmit them to the Supreme'Court for its consideration with the

l recommendation that they be adopted by the Court and transmitted to Congress'in accordance with ﬂm
| the law. 5

Approved proposed revrslons to Ofﬁcral Bankruptcy Form 7.+ n o F

g | i
Approved proposed amendments to’ C1V11 Rules 5, 6 65 77 81 and 82, and a proposed abrogation
of the Copyright Rules and agreed to transmit these changes to the’ Supreme Court for its i
consideration with the recommendation that they be adopted. . b

Committee on Security and Facilities -

Agreed to amend jury bex standards for courtrooms in the United States Courts Design Guide to
accommodate only 12 jurors in magistrate judge courtrooms, 16 jurors.in district courtrooms, and 18 'W
jurors in special proceedings courtrooms or where otherwise required. I

Endorsed, as a matter of policy, a cyclical maintenance program for court-occupied space, subject to
the availability of approprrated funds ~

1
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
Meeting of June 7-8, 2000
Washington, D.C.

Draft Minutes

The mid-year meeting of the Judicial Conference Committee on Rules of Practice and
Procedure was held in Washington, D.C. on Wednesday and Thursday, June 7-8, 2000. The
following members were present for the entire meeting:

Judge Anthony J. Scirica, Chair
Judge Michael Boudin ‘
Judge Frank W. Bullock, Jr.
Charles J. Cooper

Professor Geoffrey C. Hazard, Jr.
Judge Phyllis A. Kravitch

Gene W. Lafitte

Acting Associate Attorney General Daniel Marcus
Patrick F. McCartan -

Judge J. Garvan Murtha

Judge A. Wallace Tashima

Chief Justice E. Norman Veasey and David H. Bernick each attended one day of the
meeting. Roger A. Pauley, Director of the Office of Legislation, also participated on behalf
of the Department of Justice. In addition, Judge James A. Parker, former member of the
committee and chair of its style subcommittee, attended the entire meeting.

Providing support to the committee were: Professor Daniel R. Coquillette, reporter to
the committee; Peter G. McCabe, secretary to the committee; John K. Rabiej, chief of the
Rules Committee Support Office of the Administrative Office of the United States Courts;
Mark D. Shapiro, deputy chief of that office; Patricia S. Ketchum, senior attorney in the
Bankruptcy Judges Division; and Lynn Rzonca, assistant to Judge Scirica. Abel J. Mattos,
Chief of the Court Administration Policy Staff of the Administrative Office, also participated
in part of the meeting. -

Representing the advisory committees were: -

_Advisory Committee on Appeliate Rules —
Judge Will L. Garwood, Chair.
Professor Patrick J. Schiltz, Reporter

Advisory Committee on Bankruptcy Rules —
Judge Adrian G. Duplantier, Chair
- Professor Jeffrey W. Morris, Reporter
— Advisory Committee on Civil Rules —
: Judge Lee H. Rosenthal, Member

Professor Edward H. Cooper, Reporter
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Advisory Committee on Criminal Rules —
- Judge W. Eugene Davis, Chair ——
Professor David A. Schlueter, Reporter

AdV1sory Committee on Evidence Rules — = MT;

- Judge Milton 1. Shadur Chair .. .= o bt

Professor Daniel J. Capra Reporter —

Judge Tommy E. Miller, a member of the Advisory Commrttee on Criminal Rules, “J
assisted in the presentation of the repor’[ of that advisory committee. F
1 | J

Also taking part in the meeting were E43{ioseph F. Spanlol Jr. and Professor R. Joseph
Kimball, consultants to the committee; Profe: sor Mary P. Squiers, Director of the Local ™
Rules Project; and Marie C. Leary of the Research D1v151on of the Federal Judicial Center. buJ

]

INTRODUCTORY REMARKS

f
|
&

|

Judge Scirica thanked Judge Parker for; h1s drst1ngu1shed service as a member of the
committee and as the chair of the style subcommrttee He pointed out that substantial
progress had been achieved in restyling and i 1mprov1ng the language of the federal rules,
thanks to the excellent work of the style comrmttee and the respective advisory committees.
He noted that the revised, restyled bbdy of appellate rules had been very well received by the —
bench and bar and that a complete set of restyled cnmmal rules was about ready for .
publication and comment. ‘ \

r
I

Judge Scirica reported that no proposed;mle amendrnents had been before the Judicial
Conference at its March 2000 meeting for approval He added that the Supreme Court had
promulgated the rule amendments approved by ‘the Conference in September 1999 —
including the proposed changes to. the dlscovery tules — and had forwarded them to
Congress in accordance with the Rules Enablmg Act These amendments, he said, would
take effect on December 1, 2000, unless Congress were to take action to reject them. He
noted, however, that one lawyers’ association. "had raised some objections to the dlscovery
rules and that hearings might be convenediin Congress to consider the amendments.

Co

|

F

Judge Scirica pointed out that the connmttee and the Judicial Conference have an
affirmative statutory responsibility to monitor and i improve the federal rules. Nevertheless, L
he said, some proposed amendments to the rules have been controversial and have
encountered opposition from parts of the bench or bar.: As a result, he suggested, the rules

process has become more visible; more pohtlcal and more difficult. b |

Judge Scirica reported that he and Professor Coqulllette had met with-the Chief |

Justice to keep him informed of on- gomg 1n1 'atrves of the rules committees. He said that it a—
“ S R "'""'1 ‘

L
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was also time for him to meet with the chairs of the advisory committees to take a fresh look
at the rulemaking process and the future directions of the committees.

Judge Scirica reported that a provision in the omnibus bankruptcy legislation pending
in Congress would provide for appeals — including interlocutory appeals — to be taken from
the orders of bankruptcy judges directly to the courts of appeals as a matter of course. This
would effectively eliminate the district courts from the bankruptcy appellate process. This
provision, he said, was in conflict with the Judicial Conference’s position that direct appeals
to the court of appeals should be authorized only.through a certification process limited to
matters that raise important legal issues or (iiestions of public policy. Judge Scirica reported
that the Executive Committee of the Conference had been informed of the legislative
problem and that negotiations with the Congress would be pursued.

APPROVAL OF THE MINUTES OF THE LAST MEETING .

The committee voted without objection to approve the minutes of the last
meeting, held on January 6-7, 2000.

\

REPéRT OF THE ADMINISTRATIVE OFFICE

Mr. Rabiej reported that the committee’s two-year pilot program to receive public
comments on proposed rule amendments electronically through the Internet had been
successful. He said that the AO and the advisory committees would like to make the
experiment permanent. Thus, all published amendments will continue to be posted on the
Internet at the same time that they are distributed to the public in printed form. The bench
and bar will continue to be invited to submit comments to the Administrative Office via the
Internet.

The committee witﬁoutrobjection approved making— the pilot program :
permanent and continuing to accept public comments on proposed amendments in.
electronic form through the Internet.

Mr. Rabiej reported that the American Bar Association in February 2000 had passed a
resolution calling for posting all local rules of court on a single Internet site maintained by the
federal judiciary. He noted that the issue had been assigned to the Judicial Conference’s
Court Administration and Case Management Committee. That con\imittee, he said, would
expect input from the rules committees on the proposal. -

Mr. Rabiej pointed out that more than half the federal courts had posted their local
rules on their own, individual Internet sites. In addition, the judiciary’s national web site,
maintained by the Administrative Office, contains links to the sites of the individual courts.
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He emphasized that the Standing Committee and the respective advisory committees had
long supported the concept of posting all local court rules on the Internet as an effective

means of prov1d1ng prompt accurate, and complete procedural 1nformat10n to the bar and
'pubhc - ‘ : - : : T
Mr. Rabiej reported that the adv1sory committees had dlscussed the proposal on —
several occasmns and had reached a consensus that SRR o : |
1. -+ Individual federal courts should be encourraged to post their local rules on their ™
‘ own web snes - J o »
2. Those courts without a web site should be encouraged to develop one, even if r
only to post their local rules. |
3. Courts should be encouraged to post their local rules in a prominent location [
on their web site so that a user may readily locate them, such as by e

establishing a special icon designated for local rules information.

B
L

4. Courts should be encouraged to include a uniform statement immediately
below the caption of the 1oca1 rules to indicate that they are current.

5. Local court web sites should be dlrectly linked to the national judiciary site
maintained by the Admimstrative Ofﬁce

.

The committee approved the proposed actions outlmed in Mr. Rabiej’s
presentation and asked that they be commumcated to the Court Admlmstratmn and
Case Management Commlttee Lo e :

u

Mr. Rabiej pointed out that implementation of these recommendations would be
voluntary for the courts, and inevitably not every rule of every court will be posted
immediately: Judge Garwood added that the Advisory Committee on Appellate Rules had
discussed on a preliminary basis the possibility of making local court rules ineffective until
they are actually placed on the Internet or otherwxse posted as prescribed by the Director of
the Admmlstrative Office.

-

l

1

-
L

One of the participants added that FED.'R. Crv. P. 83(a) already requires the courts to
send their local rules to the Administrative Office and to make them available to the public.
He added that the rule could be used to mandate’that every court establish an electronic link
with the Administrative Office and keep its local rules up to date on its own site.

r
L

T

~ Another participant said that it was important to have two dates posted on the local
rules web site: (1) the date of the most recent amendment to a particular rule; and (2) the date
of the last general revision of the court’s Iocal rules-as'a whole.
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REPORT OF THE FEDERAL JUDICIAL CENTER
Ms Leary referred the members to a description of the list of various pendmg Federal
Judicial Center projects, set out as Agenda Item 4.
REPORT OF THE ADVISORY COMMITTEE ON APPELLATE RULES,
Judge Garwood and Professor Schiltz presented the report of the advisory committee,
as set forth in Judge Garwood’s memorandum. and, attachments of May 11, 2000. (Agenda

Item 5)

Judge Scirica reported that the Standing Committee at its January 2000 meeting had
approved for publication proposed amendments to FED. R. App. P. 1,4, 5, 15, 24, 26, 27, 28,

' 31, 32,41, 44 and FORM 6. But, he added, proposed amendments to FED. R. APp. P. 4(a)(7),

deflmng the entry of judgment, had been withdrawn for further consideration at the June
2000 meeting. The amendments, he said, involved complicated and troublesome interfaces
between the appellate and civil rules that needed to be addressed through the joint efforts.of
both the appellate and'civil advisory committees.

Amendments for Publication and Comment
1. Electronic Service
FEi:). R. ApP. P. 25(¢c) & (d), 26(c), 36(b), 45(c)

Professor Schiltz reported that the package of amendments to the appellate rules
governing electronic service were identical to the proposed companion amendments to the
civil rules (and companion amendments to the bankruptcy rules), except in one respect. He
explained that under the proposed amendments to both the appellate rules and the civil rules:

- service by electronic means would be permitted, but only on consent of the
~ parties;
= the document that initiates a case, i.e., the complaint or notice of appeal,

would be excluded from the electronic service provisions; -

- electronic service would be complete upon transmission;

- the “three-day” rule, giving the party being served an additional three days to

- act, would be made applicable to service by electronic means;
- the court itself could use electronic means to send its.orders and Judgments to
- parties; and

- ~ the court could choose to provide electronic service for the parties through

court facilities.

Page 5
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Professor Schiltz said that the only difference between the proposals related to the
issue of failed transmission. He noted that the appellate and civil advisory committees both
agreed that if a serving party learns that its service is not effective, it must attempt to serve

the appropriate document again. The appellate committee, however, was concerned about ﬂ
potential abuse of this provision. Therefore, it added a provision — not included in the e
proposed amendments to the civil rules — that would require a party being served to notify —
the serving party within three days after transmission that the paper was not in fact received. | i
Professor Cooper responded that the Advisory Committee on Civil Rules did not —
believe that the provision was needed.' He added that there is a risk of unintended implication | i

if the rules were to address failure of electronic service explicitly, but not failure of other
types of service.

Professor Cooper was asked by the chair to descnbe the proposed amendments to the
civil rules-in further detail. ‘

He reported that the electronic service proposal had been published in August 1999
and that some changes had been made in the amendments as a result of the public comments.
He pointed out that the amended Rule 5(b)(1) makes it clear that electronic service will apply b |
only to service under Rules 5(a) and 77(d), and not to the service that initiates a case.

Professor Cooper noted that new Rule 5(b)(2)(D) provides that electronic service — b
or service by means other than those specified in the current rule — must be consented to by
the party being served. He added that the Department of Justice had commented that the rule
should require that the consent be made in writing. Accordingly, the advisory committee had
inserted new language in the amendment requiring explicitly that service be made in writing.
The committee note, though, makes it clear that the writing itself may be in electronic form.

F
A

Professor Cooper explained that the amendment specifies that service is complete on
transmission. ‘A party, moreover, may make service through the court’s transmission
fac111t1es as long as the court authorizes the practlce by local rule.

1

f
L

L

Professor Cooper pomted out that paragraph 5(b)(3) had been added by the advisory
committee following publication. It states that electronic service is not effective if the party
making service learns that the attempted service failed to reach the person intended to be’
served.

]

!
L

He explained that the advisory cbmmitteé hadrelied on the committee note to make
the point that failed service. is not effective service. Nevertheless, inclusion of an explicit
statement in the text of the rule itself was prompted by consideration of the draft rule
prepared by the Advisory Committee on-Appellate Rules (FED. R. APP. P. 25(c)) and the
desire to achieve uniformity in substance and language among the different sets of federal
rules. :

r

o)
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Professor Cooper explained that the draft paragraph 5(b)(3), as originally considered
by the advisory committee, had not been limited to electronic service for fear that it might
generate unintended negative implications as to the status of failed service by other means.
But, he said, after reviewing the case law on the subJect and considering the narrower scope
of the proposed appellate rule, the Advisory Committee on Civil Rules had decided to limit
the scope of the paragraph to failure of serv1ce by electromc means

He added, however, that the advisory committee did not believe that it was necessary
to include a specific time limit for not1fy1ng the serving party of a failed transmission.
Several participants agreed that failed serviee'is’simply not a problem in district court
practice because parties always re-serve a paper that does not reach the party being served.
Thus, no time limits need be specified in the rules. They arf,med that paragraph 5(b)(3) was
not necessary because the problems resulting from failed transmissions can readily be
resolved through the exercxse of judicial dlscretlon and the development of case law

J udge Sc1nda noted that the proposed amendments to the civil rules governing
electronic service — as well as the companion amendments to-the bankruptcy rules had been
subjected to the public comment process and were ready for final approval by the Judicial
Conference. On the other hand, the proposed amendments to the appellate rules had been
presented to the Standing Committee only for authority to publish. ‘

Judge Scirica said that the provisions in the two sets of rules should be the same. He
pointed out, however, that paragraph (b)(3) of the proposed amendments to FED. R.Cv.P.5

. — specifying that electronic service is ineffective if the serving party learns that it did not

reach the person to be served — was new material added by the advisory committee after
pubhcat1on As such, it would normally have to repubhshed for addmonal public comment

~ The committee’reached a consensus ‘that there should be only one, uniform version of
the proposed electronic service rules and that the appellate version should be altered to
conform to the proposed civil version.

The Committee approved the proposed amendments to FED. R. C1v. P. 5(b)
without objection.

Judge Boudin moved to conform the appellate rules to the civil rules by deleting
the reference to three days in proposed new Rule 25(c)(4) and approving the other
proposed electronic service amendments for publication, i.e.; FED. R. ApP. P. 25(c),
25(d), 26(c), 36(b), and 45(c). The motion was approved without objection.

Judge Scirica added that the reporters of the civil and appellate advisory committees
should consult further with each other to make sure that the language of the proposed
amendments was essentially 1dentlcal
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2. Financial Disclosure L j
FED.R. APP.P.26.1 - | T

The proposed amendments to Rule 26 1 ( corporate disclosure statement) were
addressed as part of the general discussion on financial disclosure, addressed later in these T
minutes at pages 28-31 of these minutes. | o
3. ‘Other Amendinénfs N
FED. R. APp. P. 5(c) and 21(d) _
Judge Garwood reported that the proposed amendments to Rule 5(c) (. appeal by ’“
permission) and Rule 21(d) (writs) would correct an 1naccurate cross-reference in the current —
rules to FED. R. APp. P. 32. In addition, the amendments would impose a new 20-page limit B
on petitions for permission to appeal and petrtrons for a wrrt of mandamus prohrbmon or ku
other extraordmary relief. | —
i

 FED.R. APP. P. 4(a)(7)

]

g

Professor Schiltz noted that the advisory committee had presented proposed
amendments to Rule 4(a)(7) at the J anuary 2000 meeting of the Standing Committee that
would resolve case law sphts among the circuits as to the finality of district court Jjudgments
and the time limit for filing 2 notice of, appeal. He pointed out that members of the Standing
Committee had, expressed concerns about the amendments because, among other things, they
would decouple the running ‘of the tirme to file post-judgment motions (governed by the civil
rules) from the running of the time to file appeals (governed by the appellate rules).
Accordmgly, the proposed amendments were deferred to the current meeting. In the interim,
the advisory committee was asked to conduct further research into when Judoments become
effective for all purposes. It was also asked to work with 'the civil advisory committee and
attempt to develop an 1ntegrated package of proposed amendments to the appellate rules and
the civil rules.

i
i

C ]

f
B

|

¥
7
&

Professor Schiltz reported that the two advisory committees had produced a set of
proposed amendments that would résolve the concerns of the members. He said that FED. R.
Civ.P. 58(b) would be amended to spec1fy that when a Judgment must be “set forth” on a
separate document, it will be consrdered so’ entered when (Ditis actually set forth on a
separate piece of paper; or (2) 60 days after entry of the Judgment on the civil docket,
whichever is earlier. This provision, 'he said, would set a 60-day outer limit in determmmg
the fmahty of a;judgment for purposes of both a post-Judgment motlon and a notice of appeal.
A companion amendment t6 FED. R. APP. P. 4(a)(7) would simply prov1de that a _]udgment is _
considered entered for purposes of the appellate rules when it 1s entered for purposes of the
civil rules.

a
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The proposed amendments would also clarify whether an order disposing of a post-
judgment motion must itself be set forth on a separate piece of paper. FED.R.Civ.P. 58
would be amended to specify that orders that dispose of post-judgment motions do not have
to be entered on a separate document. FED. R. APp. P. 4(a)(7), as revised, would simply refer
to Civil Rule 58. Thus, the civil rules will govern, and there will be no separate appellate
provision. ‘ S

Judge Garwood and Professor Schiltz said that the proposed, companion amendments
to FED. R. CIv. P. 58 and FED. R. APP. P. 4(a)(7) might not solve all the problems regarding .
the effectiveness of a judgment, but they would fesolve the most serious and most frequent
problems. They added that the public. comment period would provide a good opportunity to
discover any additional problems.

The commlttee approved the proposed amendments without objection.
Informational Items

Judge Garwood announced that Professor Schiltz would leave his position with the
Notre Dame Law School to accept the position of associate dean of the newly established St.
Thomas Law School in Minneapolis, Minnesota.

REPORT OF THE ADVISORY COMMITTEE ON BANKRUPTCY RULES

Judge Duplantier and Professor Morris presented the report of the advisory
committee, as set forth in Judge Duplantier’s memoranda and attachments of May 11, 2000,
and May 24, 2000. (Agenda Item 6)

Judge Duplantier summarized that the advisory committee was seeking final approval
of amendments to eight bankruptcy rules and one official form. He pointed out that four of
the proposed amendments deal'with providing adequate notice to parties affected by an
injunction included in a chapter 11 plan, and two deal with giving notice to infants or
incompetent persons. He noted that the public hearings scheduled for January 2000 in
Washington had been canceled for lack of witnesses.

J udge Duplantler reported that the advisory committee was also seeking authority to
publish proposed amendments to six rules and one official form for public comment. -

N
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Amendments for Final Approval
FED R BANKR. P. 1007(m)

Judge Duplantler explamed that the proposed amendment to Rule 1007 ( lzsts
schedules, and statements) would require a debtor who knows that a creditor is an 1nfant or
incompetent person to include in the list of creditors or schedules the name, address, and
legal relationship of any representative upon whom process would be served in an adversary
proceedmg agamst the infant or’ mcompetent person. ‘

FED. R. BANKR. P. 2002(c) and (g)

Judge Duplantier reported that two amendments were proposed to Rule 2002
(notices). New subdivision 2002(c)(3) would require that parties entitled to notice of a
hearing on confirmation of a plan be given adequate notice of any injunction contained in the
plan that would enjoin conduct not otherwise enjoined by operation of the Bankruptcy Code.

Subdivision 2002(g) would be revised to make it clear that when a creditor files both:
(1) a proof of claim that includes a mailing address; and (2) a separate request designating a
different mailing address, the last paper filed determines the proper address. In addition, a
new paragraph (g)(3) would be added to assure that notices directed to an infant or
incompetent person are mailed to the appropriate guardian or other legal representatlve
identified in the debtor’s schedules or list of creditors.

FED. R. BANKR. P. 3016(0)

Judge Duplantier sald that a new subd1v1smn ©) would be added to Rule 3016 (filing
of plans and disclosure statements) to require that a plan and disclosure statement describe in
specific and conspicuous language all acts to be enjomed by the provisions of a proposed
mJunctlon and to identify any entities that would be subject to the injunction.

" FED. R. BANKR. P. 3017(f)

Judge Duplantier stated that a new subdivision (f) would be added to Rule 3017
(court’s consideration of a disclosure statement) to assure that adequate notice of a proposed
injunction contained in a plan is provided to entities whose conduct would be enjoined, but
who would not normally receive copies of the plan and disclosure statement — or-any
information about the confirmation hearing — because they are not creditors or equity
security holders in the case.

]
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FED. R. BANKR. P. 3020(c)

Judge Duplantier said that subdivision (c) of Rule 3020 (confirmation of a chapter 11
plan) would be amended to require that the court’s order confirming a plan describe in detail
all acts enjoined by an injunction contained in a plan and identify the entities subject to the
injunction.’ It would also require that notice of entry of the order of confirmation be mailed to
all known entities subject to the injunction. ‘

FED. R. BANKR. P. 9006(f) )

The proposed amendment to Rule 9006 (time) is pait of the package of proposed
amendments authorizing service by electronic and other means in the federal courts. The
companion amendiments to FED. R. CIv. P. 5(b) were approved by the Standing Committee
earlier in the meeting as part of the discussion of proposed amendments to the Federal Rules
of Appel]ate Procedure. (See page 7 of these minutes.)

Judge Duplantler pointed out that Rule 9006(f), as amended, would explicitly
authorize a party who is served by electronic means an additional three days to take any
required action, just as if the party had been served by mail. Judge Duplantier added that the
Advisory Committee on Bankruptcy Rules was very supportive of extending the “three-day
rule” to all methods of service — including electronic service — other than service by
personal delivery. He added, however, that the advisory committee was most concerned that
the bankruptcy rules and the civil rules be uniform on this matter.

) FED. R. BANKR. P. 9020
Judge Duplantier explained that the existing provisions of Rule 9020 (contempt
proceedings) provide that the effectiveness of a bankruptcy judge’s civil contempt order is:
(1) delayed for 10 days; and (2) subject to de novo review by a district judge. The proposed
amendment would delete the procedural provisions in the existing rule and replace them with
a simple statement that a motion for an order of contempt made by the United States trustee
or a party is governed by Rule 9014, which covers contested matters.

- He pointed out that the amended rule does not address a contempt proceeding
initiated sua sponte by a judge. The advisory committee, he said, noted that there is no
provision in the civil rules dealing with contempt on a judge’s own motion. It decided,

_therefore, not to include any provision in the bankruptcy rules on this point.

FED. R. BANKR. P. 9022(a)

Judge Duplantier stated that Rule 9022 (notice of a judgment or ordér) would be
amended to authorize the clerk of court to serve notice of the entry of a bankruptcy judge’s
judgment or order by any method of service authorized by amended FED. R. C1v. P. 5(b),
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including service by electronic means. He pointed out that ’the proposal — which mirrors the
proposed amendment to FED. R. C1v. P. 77(d) — is part of the general package of ,,J
amendments authorizing electronic service in the federal courts. (See the discussion above

under FED. R- BANKR. P. 9006(5).) ¥
b

OFFICIAL FORM 7 -

Judge Duplantier reported that the advisory committee would add four new quéstions -

to Official Form 7 (statement of financial affairs), to solicit information from the debtor ——
about community property, environmental hazards, tax consolidation groups, and

contributions to employee pension funds. He pointed out that new Question 17, requiring
information as to environmental hazards, represented a compromlse because governmental —
agencies had wanted to require the debtor to disclose a good deal more information.. )

The commlttee approved the proposed amendments to Rules 1007, 2002, 3016, -

3017, 3020, 9006, 9020, and 9022 and Official Form 7 without objection. L

Arﬁéndments for Publication and Comment .

FED. R, BANKR. P. 1004 -

-

Judge Duplantler and Professor Moms explained that subd1v151on (c) of Rule 1004 L
(partnership petition) would be deleted because it is substantive in nature. The amendments

would make it clear that the rule merely implements § 303(b)(3)(A) of the Bankruptcy Code. '

They are not intended to establish any substantive standard for the commencement of a =

voluntary case by a partnership. The amended rule will deal only with involuntary petitions .

against a partnership. : |

i

FED. R. BANKR. P. 1004.1 ‘ .

Professor Morris stated that the proposed new Rule 1004.1 would fill a gap in the
existing rules and address the filing of a petition on behalf of an infant or an incompetent —
person. He noted that it is patterned after FED. R. C1v. P. 17(c) and allows a court to make
any orders necessary to protect the infant or incompetent person.

FED.R. BANKR.P. 2004(c) . .-
Judge Duplantier reported that subdivision (c) of Rule 2004 (examination) would be
amended to clarify that an examination may take place outside the district in which the case is -
pending. An attorney who is admitted to practice in the district where the examination is to ‘
be held may issue and sign the subpoena.

7
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FED. R. BANKR. P. 2014

Judge Duplantier said that Rule 2014 deals with approval of the employment of a
professional and with disclosure of the information necessary to determine whether the
professional is “disinterested” under the Bankruptcy Code. He pointed out that the rule was
being rewritten to make it conform more closely to the applicable provisions of the Code.

Professor Morris added that the revised rule might be controversial because it deals
with employment standards and prerequisites for the payment of professionals. The current
rule, he said, requires disclosure of the professional’s connéctions with a broad range of
persons and organizations. The revised rule would narrow the scope of the d1sclosures and
leave the definition of disinterestedness exclusively to the Code.

FED. R. BANKR. P. 2015(a)(5)

Judge Duplantier said that paragraph (a)(5) of Rule 2015 (duty to keep records, make
reports, and give notice of case) would be amended to provide that the duty of a trustee or -
debtor in possession to file quarterly disbursement reports will continue only as long as there
is an obligation to make quarterly payments to the United States trustee. Professor Morris
added that the change was technical in nature since it would merely conform the rule to 28
U.S.C. § 1930(a)(6), which was amended in 1996.

FED. R. BANKR. P. 4004(c)

Judge Duplantier explained that subdivision (c) of Rule 4004 (grant or denial of
discharge) would be amended to postpone the entry of a discharge if a motion to dismiss a
case has been filed under §‘ 707 of the Bankruptcy Code.. The current rule, he said, is
narrower, as only motions to dismiss brought under § 707(b) postpone a discharge.

FED.R. BANKR P. 9014

Judge Duplantier reported that the advisory committee recommended two changes in
Rule 9014 (contested matters) that would address.complaints voiced by the bar about the way
that contested matters are handled in some districts.

Judge Duplantier explained that the first proposed amendment, set forth as new
subdivision (d), would govern the use of affidavits in disposing of contested matters. He said
that a number of bankruptcy courts now routinely resolve contested matters on the basis of
affidavits alone. 'He added that the practice was controversial, and there was a split of
opinion as to its legality and adv1sab1hty
Judge Duplantier stated that the proposed amendment would provide that if the court
needs to resolve a disputed material issue of fact in order to decide a contested matter, it must
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hold an evidentiary hearing at which witnesses testify. It may not rely exclusively on
affidavits in those circumstances. Contested matters, thus, would be handled in the same
manner as adversary’ proceedmgs and trials in civil cases in the district,courts under FED. R.
Civ. P. 43. :

H
N

£

s

‘ 3 |
The second amendment would address complamts from the bar that some courts
schedule contested matters for a hearing without informin g the parties in advance as to
whether evidence will be taken from witnesses at the hearing. Lawyers, therefore bring their
witnesses to court, only to learn that live testlmony will not be allowed. J udge Duplantier
said that the proposed amendment would require. the courts to. estabhsh procedures giving -
parties advance notice of whether a scheduled heanng wﬂl be an ev1dent1ary heanng at which
witnesses may testify. »

' E

F

L

FED. R. BANKR. P. 9027

N

Judge Duplantier said that Rule 9027(a)(3) (notice of removal) would be amended to
make it clear that if a claim or cause of action is initiated in another court after a bankruptcy
case has been commenced, the time limits for filing a notice to remove that claim or cause of
action to the bankruptcy court apply, whether or not the bankruptcy case is still pending. In
other words, he said, if a state court action is filed after a bankruptcy discharge has been
granted, the action should be.removable, whether or not the bankruptcy case is still pending.

1 ]

£
L

OFFICIAL FORM 1

-

Judge Duplantier reported that the advisory committee recommended amending
Official Form 1 (Voluntary Petition) to require that the debtor disclose the ownership or

possession of property that may pose a threat of imminent and identifiable harm to public ﬂ
health or safety. He noted that the change may be controversial because it could be seen as
calling for self-incrimination. But, he said, the advisory committee had drafted the language mal
carefully to avoid the problem by requiring disclosure only of property that “to the best of the a j
debtor’s knowledge, poses or is alleged to pose™ a threat to public health or safety.
o n

Professor Morris pointed out that-the petition form itself will require the debtor to »
check a box declaring whether there is any property posing an alleged harm. If so, the debtor
must also attach new Exhibit C setting forth more detailed information about the alleged T
harm. This information, he said, would be filed by the debtor at the beginning of a case, so it b
would be flagged early for the attention of affected government agencies. _

3

The commilgtee approved the‘plgopose.d amendments to Rules 1004, 2004, 2014,
2015, 4004, 9014, and 9027, proposed new Rule 1004.1, and proposed amendments to
Official Form 1 for publication and comment without ebjection. ) -
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REPORT OF THE ADVISORY COMMITTEE ON CIVIL RULES

Judge Rosenthal, acting for Judge Paul V. Niemeyer, the chair of the advisory
committee, and Professor Cooper presented the report of the advisory committee, as set forth
" in Judge Niemeyer’s memorandum and attachments of May 2000. (Agenda Item 7)

Rules for Final Approval
1. Electronic Service
FeD. R. CIv. P. 5(b) and 6(¢)

Professor Cooper pointed out that the proposed amendments to Rule 5(b) (making
service) authorizing service by electronic means had been approved by the Standing
Committee earlier in the meeting during its consideration of the report of the Advisory
Committee on Appellate Rules. (See page 7 of these minutes.) - -

Professor Cooper explained that the advisory committee, in its August 1999 request
for public comments, had not recommended that Rule 6(e) (additional time after service) be
amended. The proposed amendment would extend the “three-day rule” to electronic service.
Nevertheless, he said, the committee included it in its publication as an alternative proposal.

After reviewing the public comments and considering the proposed companion
amendments to the bankruptcy rules, the advisory committee agreed unanimously to approve
the proposed amendment to Rule 6(e). Thus, when service is made electronically — or by
any means other than personal service — the party being served will be allowed an'extra
three days to act. He pointed out that electronic service is not in fact always instantaneous,
and transmission problems may need some time to be straightened out. In addition, he said,
inclusion of the three-day provision may encourage consents. Finally, he added, the advisory
committee was convinced that the provisions of the civil rules should be consistent with
those of the bankruptcy rules, which adopt the three-day rule.

The committee approved the proposed amendment to Rule 6(e) without
objection.

FeDp.R.Cv. P. 77(d)
Professor Cooper noted that the proposed amendments to Rule 77(d) (notice of orders
or judgments) reflect the changes proposed in Rule 5(b) and would authorize the clerk of

court to serve notice of the entry of an order or judgment by electronic or other means.

The committee approved the proposed amendments without objection.
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2. Abrogation of the Copyright Rules T

Professor Cooper reported that the Advisory Committee recommended abrogation of
the obsolete Copyri ght Rules of Practlce under the 1909 Copyright Act. He. noted that the ]

advisory commiittee had urged e11m1nat10n of these mles as long as 37 years.ago.
FED. R. CIv. P. 65(F) —1
Professor Cooper pointed out that a new subdivision (f) would be added to Rule 65 —
(injunctions) to make the rule applicable to copynght impoundment proceedings. i J
FED. R. CIV. P.81(a) ' *]

Professor Cooper said that Rule 81(a) (proceedings to which the federal rules apply)
would be amended to eliminate its reference to copyright proceedings. In addition, the rule’s
obsolete reference to mental health proceedings in the District of Columbia would be . MJ
eliminated, and its reference to incorporation of the civil rules into the Federal Rules of
Bankruptcy Procedure would be restyled.

oo o

The committee approved abrogation of the copyright rules and the proposed
amendments to Rules 65 and 81 without objection. \

L

3. Technical Amendment

]

!‘
b

FeD.R.Civ.P. 82

L]

Professor Cooper reported that the proposed amendment to Rule 82 (jurisdiction and
venue not daffected by the federal rules) was purely a technical conforming change that could
be.made without publication. He said that the text of the current rule refers to 28 U.S.C.

§§ 1391-1393. But Congress repealed § 1393 in 1988. Thus, the reference, needed to be
changed to 28 U.S.C. §§ 1391-1392. L

anian]

The committee approved the proposed amendment without vajec‘tion.‘.

Amendments for Publication and Comment

1. Jﬁdgments

4

FED.R.CIV.P. 54(d) and 58 ..

7T udge Rosenthal noted that the Standmg Comm1ttee had dlscussed the proposed
amendments to Rules 54 (judgments and costs) and 58 (entry of judgment) earlier in the
meeting as part of its consideration of the report of the Advisory Committee on Appellate

1.
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Rules and its approval of companion amendments to FED. R. APP. P. 4(a)(7). (See pages 8-9
of these minutes.)

She explained that Civil Rule 58(b) would be amended to provide that when the civil
rules require that a judgment be set forth on a separate document, it will be deemed to have
been entered for purposes of finality either: (1) when it is actually set forth on a separate
document; or (2) when 60 days have run from entry on the civil docket, whichever is earlier.

Professor Cooper explained that under the rules a judgment is not effective.until it is
set.forth on a separate document and éentered on the civil docket. But, he said, in practice this
requirement is ignored in many cases. Thus, failure to enter a final judgment on a separate
document means that the time to file a post-judgment motion under the civil rules or a notice
of appeal under the appellate rules never begins to run.

Professor Cooper added that the new Rule 58(b) is the central provision in the
proposed amendments to integrate the civil and appellate rules. It would work in tandem
with the proposed amendments to FED. R. App. P. 4(a). As a result, a judgment would
become final at the same time for purposes of both the civil and appellate rules.

Professor Cooper said that the proposed amendment to Rule 54(d) would delete the

' separate document requirement for an order disposing of a motion for attorney fees.

Professor Cooper suggested that the term “judgment,” as used in the civil rules, is
overly broad and may lead to a number of difficult theoretical problems. But, he said, the
advisory committee had found no indication that the theoretical problems occur in practice.
Thus, it saw no reason to reopen the definition of judgment in Rule 54(a). He added that the
advisory committee had also decided not to reopen the separate document requirement of
Rule 58.

The committee approved the proposed amendments for ﬁublication and
comment without objection. -

2. Financial Disclosure
The advisory committee’s proposed new Rule 7.1 was discussed and approved by the

Standing Committee later in the meeting as part of its consideration of proposed financial
disclosure rule amendments. (See pages 28-31 of these minutes.)
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3. Applicability of the Rules to Section 2254 and 2255 Cases and Proceedings m—”‘

~ o

FED. R CivP. 81(a) —

Professor Cooper reported that Rule 81(a)(2)(. applzcabzlzty of the rules in general) ‘J

would be amended to make its time limits consistent with the Rules Governing Section 2254 -
Cases and the Rules Governing Section 22355 Proceedings. . . ‘ J
The commlttee approved the proposed amendment for pubhcatlon and comment 7
wnthout obj Jectlon ‘ ‘ : | ]
Information on Pending Projects ‘ ) 7

Judge Rosenthal referred briefly to several projects pending before the advisory i
committee and pomted out that they were described in greater detail at Tab 7B of the agenda ]
materials. R ‘ : : r -

She noted that the advisory committee’s discovery subcommittee was continuing to
explore a number of discovery issues, particularly those flowing from discovery of computer- e
based information. She said that the subcommittee had' conducted a mini-conference with
lawyers, judges, and forensic computer specialists to hear from.them about the problems they
have encountered with discovery of information in automated form. She added that the -
subcommittee had identified and discussed in a preliminary way several problems cited by
practitioners. The central questions, she said, are: (1) whether the current federal rules are
adequate to deal with the impact of the new technology; and (2) whether any of the problems
identified are subject to rulé-based solutions.

1

\

: . . ' |

Judge Rosenthal reported that a subcommittee of the advisory committee was ~-

continuing to look at Rule 23 (class actions) to determine whether any additional changes in —

that rule might be appropriate. She pointed out that the committee had been examining Rule L

23 since 1991. It had collected a great deal of empirical information and opinions from the

bar, which have been published in extensive working papers. She noted that the committee’s -

earlier proposals to amend Rule 23 had stirred substantial controversy, and it had not been L
possible to reach consensus on key issues. In addition, she said, the substantive law of class

~ actions had been addressed recently by the Supreme Court. -

‘ ’ ) ) b

Judge Rosenthal said that the subcommittee’s initial sense was that further changes
are not called for in Rule 23. Nevertheless, it would continue to explore such discrete areas
as attorney fees, procedures for approving settlements, the terms of settlements, and b
providing protection for absent class members.

Judge Rosenthal reported that a subcommittee had been appointed to study the use of
special masters. She noted that the current Rule 53 focuses on special masters as fact finders,



]

T e T s T e T O s e O

1

1

4

June 2000 Standing Committee Minutes — DRAFT

Page 19

but courts are using masters increasingly for various pretrial management and post-judgment
purposes. She pointed out that the Federal Judicial Center had presented the advisory
committee with an excellent empirical report on the use and practices of special masters in
the district courts.

. Finally, Judge Rosenthal reported that a subcommittée had been appointed to study
the feasibility of creating an alternative set of simplified civil procedure rules that would be
appropriate for some cases as a means of reducing costs and delays. The draft proposal
would incorporate such features as early and firm trial dates, shorter discovery deadlmes
reduced amounts of discovery, and curtailed motion practlce ‘

REPORT OF THE ADVISORY COMMITTEE ON CRIMINAL RULES

Judge Davis, Judge Miller, and Professor Schlueter presented the report of the
advisory committee, as set forth in Judge Davis’s memorandum and attachments of May 8,
2000. (Agenda Item 8)

Amendments for Publication and Comment

Judge Davis reported that the adlv1sory committee was seeking authority to publish
three proposals for public comment:

1. a complete, restyled set of Criminal Rules 1-60, set forth in two
separate packages; - N

2. proposed chaénges to the Rules Governing § 2254 Cases and § 2255
Proceedin gs;i and

3. anew Criminal Rule 12.4, gm;eming financial disclosure.
1. Comprehensive Review and Restyling of the Criminal Rules

Judge Davis said that the advisory committee had been working on restyling the entire
body of Federal Rules of Criminal Procedure for more than a year. He noted, however, that
several of the committee’s proposed amendments had been under consideration before the
restyling project began. And, as part of the restyling effort, the committee identified several
amendments that might be considered substantive or controversial.

Therefore, he said, the adv1sory committee had decided to seek authonty to pubhsh
the restyled ‘body of rules in two separate packages. The first would consist of all the rules
containing merely stylistic changes. The second would contain those rules in which the
cornmittee is proposing substantive changes, i.e., Rules 5, 5.1, 10, 12.2, 26, 30, 32, 35, 41,
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and 43. He added that these substantive changes had been deleted from the purely “style”
package, and a reporter’s note to the style package will explain that additional, substantive
changes are being proposed and published simultaneously in.a separate package.

Judge Davis noted that the revised Rules 1-31 had been approved for publication by
the Standing Committee at its January 2000 meeting. He added that the advisory committee
had considered the various suggestions made by members of the Standing Committee at that
meeting, and it had incorporated them into a revised draft for publication.: He proceeded to
summarize the significant, non- style changes made by the advisory committee in Rules 1-31
following the January meeting. . :

Rules 1-31
FeD.R.CriM.P. 5

Judge Davis pointed out that the revised Rule 5 (initial appearance) would authorize
an initial appearance to be conducted by video teleconferencing if the defendant waives the
right to be present. He noted that the advisory committee would also publish an alternate
version of the rule that would permit the court to conduct the appearance by video
teleconferencing without the defendant’s consent.

Judge Davis reported that the advisory committee had concluded that Rule 5 should
be expanded to address all initial appearances. Thus, material currently located in Rule 40
(commitment to another district) would be moved to Rule 5. The revised rule also would
provide explicitly that Rules 32.1 (revoking or modifying probation or supervised release)
and Rule 40 (commitment to another district) apply when a defendant is arrested for violating
the terms of probation or supervised release or for failing to appear in another district.

FED. R. CRIM. P. 10

Judge Davis reported that Rule 10 (arraignment) would be amended to allow video
teleconferencing of arraignments upon the consent of the defendant. As with Rule 5, the
advisory committee would also publish an alternate version of the rule permitting the court to
conduct an arrai gnment by video teleconferencing without the defendant’s consent.

AW " FEDRCRIMP24

Judge Davis noted that‘the‘/adwsory committee had presented the Standing Committee
in January 2000 with a proposed amendment to Rule 24 that would equalize the number of
peremptory challenges at 10 per side. ‘But, he said, the proposal would be controversial.
Therefore, the advisory committee decided after further consideration to delete the proposed
amendment from the restyling project and defer it for later consideration on the merits.
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Fep.R. CRIM. P. 26

Judge Davis reported that the proposed amendments to Rule 26 (taking testimony)
would conform the rule in some respects to FED. R. C1v. P. 43. First, it would allow
testimony from witnesses at remote locations. Second, it would delete the term “orally” from
the current rule in order to accommodate witnesses who are unable to present oral testimony
and may need a sign language interpreter.

J udge Davis noted that questlons had been raised at the January 2000 meeting as to
the possible impact of the amendments on FED. R. EVID. 804. He explained that the advisory
committee had narrowed the proposed amendment to apply to those situations in which a
witness is “unavailable” only within the meaning of paragraphs (4) and (5) of Evidence Rule
804(a).

Rules 32-60

Judge Davis reported that the advisory committee had considered proposed style.
revisions in Rules 32-60 at a special meeting in January 2000, at two subcommittee meetings,
and at its regularly scheduled meeting in April 2000. He proceeded to discuss the rules that
the advisory committee believed included one or more substantlve changes or changes that
warranted further elaboration. :

s

FED.R.CRIM.P.32 » .

Judge Davis reported that Rule 32 (Sentence and Judgment) had been completely
reorganized to make it easier to follow and apply. He pointed out that one proposed change
in the rule may generate controversy. The current rule, he said, requires a court to tule on all
unresolved objections to the presentence report. The revised rule would require the court-to
rule only on all unresolved objections to a “material” matter in the report.

Judge Davis noted that the Bureau of Prisons relies on the presentence report to make
decisions about defendants in its custody. One member said that the current rule apparently
requires judges to rule on matters that do not affect their sentence because the Bureau of
Prisons may need the information for its own administrative purposes. During the discussion
that ensued, various members offered the following points: (1) a court should not be
burdened by having to decide matters not required for its sentencing decision because the
Bureau of Prisons may need certain information; (2) defendants should not be penalized for-
non-essential information contained in the presentence report; (3) defense counsel have an
obligation to ask the court to delete any objectionable information in the report; (4) the courts
could ask probation officers to exercise greater discretion in keeping certain information out
of the reports; and (5) the advisory committee could ask the Bureau of Prisons to reconsider
some of its procedures.
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Mr. Marcus said that the Bureau of Prisons needs and appreciates all the information
it can obtain from the court. He pointed out that the Bureau has a difficult problem in
obtaining relevant and accurate information from other sources, and it faces serious
operational problems because of the volime of its caseload.; He. expressed concern about any
effort that might restrict the' Bureau from | usmg any 1nformat10n that it currently receives from
the court. ' ©' v S o , ‘ ‘ ‘

Judge Scirica recommended that the proposed rule be published for comment. He
further suggested that the advisory committee take into account the various concerns 1
expressed by the members and initiate discussions with the Bureau of Prisons. He said that Lw
the advisory committee should be prepared to address these matters when it returns to the
Standing Committee for approval of the rule following publication.

Professor Schlueter reported that new paragraph (h)(5) would fill a gap in the current
rules by requiring the court to give notice to the parties if it contemplates departing from the
sentencing guidelines on grounds not identified either in the presentence report or in a L]
submission by a party. He pointed out that this procedure is required by case law.

FED.R. CriM. P. 32.1 y . -

Professor Schlueter said that Rule 32.1 (revoking or modifying probation or

supervised release) had been completely restructured, but no significant changes had been e -
made. He pointed out that language had been added that would govern an initial appearance

when a person is arrested in a district that does not have jurisdiction to conduct a revocation ﬂ
proceeding. - ‘ : ~

FeDp.R. CRM. P. 35 : ' D

‘ ) A

Judge Davis reported that Rule 35 (correction or reduction of sentence) would be ‘

amended to delete current subdivision (a), spec1fymg district court action on remand, because ‘ E

it s1mp1y is.not necessary

|

Fﬂ.w
L

Judge Davis said that subdivision (b) includes a substantive change that had been
under consideration by the advisory committee before the restyling project. He pointed out
that the amendment responds to the decision of the Eleventh Circuit in United States v.
Orozco, 160 F. 3d 1309 (11" Cir. 1998), in which the court of appeals had urged an
amendment to the current rule to address the unforseen situation in which a convicted

]

§
[

defendant provides information to the government within one year of sentencing, but the T
information do€s not become useful to the government until more than a year has elapsed. L
Concemn was expressed by some of the members as to whether the proposed rule —7
resolved all the issues raised by the Orozco case. Judge Davis and Professor Schiueter —
e

a
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suggested that the revised rule be published for comment and that the advisory committee
consider the implications of Orozco further during the comment period.

] ~ FED.R.CRIM.P. 40

Judge Davis pointed out that much of the substarflce of Rule 40 (commitment to
another district) would be relocated to Rule 5. !

FED. R. CRIM. P. 41

Judge Davis reported that the advisory committe;e would make significant changes in
Rule 41 (search and seizure). First, he said, the revised%‘rule had been substantially
reorganized. Second, it would explicitly authorize “covert entry warrants” allowing law
enforcement agents to enter property to obtain information, rather than to seize property or a
person. He pointed out that two circuit courts of appeals had authorized this type of search
warrant under the language of the current rule. |

1
|

Judge Davis explained that the advisory committée would expand the definition of
“property” in the text of the revised rule, at subpar‘agr‘aph (a)(2)(A), to include “information.”
Likewise, new paragraph (b)(l‘.,) would authorize a judge to issue a warrant, not only to search
and seize, but also to “covertly observe,” a person or property. |

Judge Davis pointed out that new paragraph (D(ﬁ) would require the holder of the
warrant to notify the owner of the property by delivering a copy of the warrant within seven
days. On the government’s motion, the court could exténd the time to deliver the warrant to
J
Judge Miller reported that he had used the Adm} istrative Office’s electronic list-
server to ask all magistrate judges about their experience with covert searches. He said that
the responses from the magistrate judges demonstrated that these searches were being used
widely, especially in environmental cases. He added, though, that covert search warrants are
a matter of general concern to magistrate judges because neither the rule nor a statute
authorizes them explicitly. He added that magistrate judges were unanimous in asking the
advisory committee for additional guidance and authority on the matter.

One member suggested that the proposed amendment may be inappropriate because it
could be viewed as a substantive law. Professor Schlueter replied that the advisory
committee had intended only to provide the procedures for a practice that has been in
common use for years. -

Judge Davis added that the advisory committee had agreed by a split-vote to include
covert entry warrants in the revised rule because it is better to have clear recognition of them _
in the rules, rather than to have judges rely on a limited body of case law. When asked to
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elaborate on why some members of the advisory committee had opposed the provision, Judge ™
Davis responded that the reasons cn:ed included: (1) objecuons to covert entry searches as a L
matter of policy; (2) concerns over the adequacy of the notice provisions in the proposed rule;
and (3) a sense the case law should. he given additional time to develop. ! J

W "

FED. R.CRIM. P. 42

Judge Davis reported that revised Rule 42 (criminal contempt) sets out more elearly
the procedures for conducting a contempt proceeding. It would also add language to reflect
the holding of the Supreme Court in Young v. United States ex rel Vuitton, 481 U.S. 787 ‘
(1987), that the court should ordinarily request that a contempt be prosecuted by a -
government attorney. A private attomey should not be appointed unless the government first —
refuses to prosecute the contempt.

~ FED.R.CRIM.P. 43 | .

Judge Davis said that Rule 43 (defendarit’s presence) requires the defendant to be
present at various proceedings in a criminal case. But a new exception would be added to
subdivision (a) to reflect the proposed amendments to Rules 5 and 10, allowing video
teleconferencmg of 1n1t1al appearances and arraignments. Thus the language of the revised
rule would provide that the defendant must be present “(u)nless this rule, Rule 5, or Rule 10
provides otherwise.”

—
b

a=

FED. R. CRIM. P. 46

L

Professor Schlueter reported that subdivision (1) to Rule 45 (release from custody) had
been difficult to restyle. It had been added to the rules by Congress and was awkwardly i
written. The advisory committee, he said, decxded not to make any change in what appeared L
to be the intention of Congress.

FED.R.CRIM. P. 48

Professor Schlueter stated that Rule 48 (dismissal) gives a court authority to dismiss i: J
charges against the defendant due to government delay. He pointed out that it is a speedy .
trial provision that was in effect before enactment of the Speedy Trial Act. The advisory —

committee, he said, was concerned that if it merely restyled Rule 438, its action might-have the u

unintended effect of overruling the Speedy Trial Act through the supersession clause of the -
Rules Enablmg Act 28US.C. § 2072(b) ‘ : , - =
Professor Schlueter said that the advisory committee was of the view that the separate -
provisions of Rule 48 are still viable, as they cover pre-indictment delays. Therefore, it ]
decided to state explicitly in. ‘the committee note that Rule 48 operates independently of the L.
o
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Speedy Trial Act and that no change is intended in the relationship between the rule and the
Act. , ’

FED.R.CRIM. P. 49

Professor Schlueter reported that subdivision (c) of Rule 49 (serving and filing .
papers) would be broadened to reflect the changes being made in FED. R. C1v. P. 5(b) and
77(b) to permit a court to provide notice of its judgments and orders by electronic and other
means.

FeED.R.CRIM. P. 51

Professor Schlueter reported that the restyling of Rule 51 (preserving claimed error)
raised another supersession clause issue. The advisory committee would add a new sentence
at the end of the rule to state explicitly that any ruling admitting or excluding evidence is
governed by the Federal Rules of Evidence. The committee, he said, was concerned that
without the sentence an argument might be made that re-enactment of Rule 51 would
supersede FED. R. EvVID. 103. ‘ |

Fep.R.CrRM. P. 53

Professor Schlueter reported that the word “radio” would be deleted from Rule 53
(courtroom photographing and broadcasting prohibited). In addition, he said, the advisory
committee had been concerned as to whether other rules may allow video teleconferencing in
light of Rule 53's blanket prohibition on broadcasting judicial proceedings from the
courtroom. Therefore, it would add language to Rule 53 to recognize explicitly that the rules
themselves may contain exceptions to the prohibition, such as the propos¢d amendments to
Rules 5 and 10 authorizing video teleconferencing of initial appearances and arraignments.

" The committee without objection approved for publication and comment:

1. the package of proposed style revisions to Rules 1-60;
2. the separate package of proposed amendments to Rules 5§, 5.1, 10,
12.2, 26, 30, 32, 35, 41, and 43.

2. Rules Gb,veming §§ 2254 and 2255 Proceedings

~ Judge Davis reported that the advisory committee had appointed an ad hoc
subcommittee to review the Rules Governing § 2254 Cases and § 2255 Proceedings to
determine whether any changes were required as a result of the Antiterrorism and Effective
Death Penalty Act of 1996. In addition, he said, the subcommittee had tried without success
to combine the two sets of rules.
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]

RULE 1

L

Judge Davis said that advisory committee had recommended amending Rule I (scope
of the rules) of both sets of rules to make them applicable to actions brought under 28 U.S.C.
§ 2241, which most commonly involve prisoners challenging the execution of their sentence.
But, he said, a number of complications hiad been discovered recently, and the advrsory
commrttee decrded to w1thdraw the proposed amendments to Rule l

.

]

—
[

1

" RULE2 e | _

Judge Davis explained that the language of Rule 2 (petition) of both sets of rules
would be amended to conform to the usage of FED. R. C1v. P. 5(e). Thus, the reference —
would be to a petition “filed with” the clerk, rather than one “received by” the clerk.

L

RULE 3

b
| -

C

Judge Davis said that Rule 3 of both sets of rules ( ﬁlzng petition) would also be
amended to conform with the language of FED.R. CIv. P. 5(¢). The first part of the rule
- would be deleted because it conflicts with the requirement of FED. R. C1v. P. 5(e) that the
clerk must file any papers submitted, but may refer them to the court for consideration of any
defects.

|

P
]

RULE6

-

Judge Davrs reported that Rule 6 ( dzscovery ) of the § 2254 Rules would be amended
to correct a statutory reference to the Crrmmal Justice Act

1

|

RULES 8 and 10 -

” —

Judge Davis said that the only changes proposed in Rules 8 (evidentiary hearing) and Jl

10 (powers of magistrate judges) would reflect the change in the title of United States
magistrate to United states magistrate judge.

|

RULE‘9 .

Judge Davis reported that the only substantive change proposed in the §§ 2254 and b

2255 Rules was found in Rule 9 ( delayed or successive petitions). He said that both sets of
rules would be amended to reflect the provisions of the Antiterrorism and Effective Death

Penalty Act imposing limits on the ability of a petitioner to file successive habeas corpus o
petitions. The Act provides that a second or successive petition must first be presented to the -
court of appeals for an order authonzmg the dlstnct court to consrder it ~ M J
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One of the participants suggested that the language of the proposed amendment,
which would require the applicant to “move” for an order in the court of appeals, may be
inadequate. He pointed out that petitioners will inevitably claim that they have in fact
“moved” for an order authorizing the district court to consider the petition, whether or not the
court of appeals has granted the order. Therefore, he suggested that the pertinent sentence be |
restructured to provide that a district court may not consider a petition until the court of
appeals has authorized it to do so. Judge Scirica announced that there was a consensus on the
committee to make the suggested change.

1 rl

One of the members pointed out that there was a gender-specific reference on line 6
of Rule 3 of the § 2255 Rules that should be restyled. Professor Schlueter responded that the
advisory committee had made only minimal changesiin the rules, and it was not proposing
any amendments to the part of the rule that contains the gender-specific reference. He added
that the advisory committee had not atfempted to restyle or modernize the §§ 2754 and 2255
Rules and had agreed to defer that project to a future date.

1

Some partlelpants suggested that it would be very simple to take care of the specific
reference in Rule 3. They added that all rules published for comment should be gender
neutral as a matter of policy. Judge Scirica asked the chairs and reporters to work together to
develop a uniform policy on this matter for all the rules.

1o

- The committee without objection approved for publication and comment the
proposed amendments to the Rules Governing Section 2254 Cases and the Rules

EA

Governing Section 2255 Proceedings.
After the meeting, it was discovered that the materials before the comminée contained

| the proposed corrections to the Criminal Justice Act references: (1) in Rule 6(a) of the § 2254
- Rules, but not in Rule 8(c) of the § 2254 Rules; and (2) in Rule 8(c) of the § 2255 Rules, but
e not in Rule 6(a) of the § 2255 Rules. The committee by mail vote approved correcting the
= ' Criminal Justice Act references in Rules 6(a) and 8(c) of both sets of rules.
[»- : . _ 3. Financial Disclosure

’ The advisory committee’s proposed new Rule 12.4 was discussed and approved

- separately, as part of the Standing Committees consideration of proposed financial disclosure
- rule amendments. (See pages 28-31 of these minutes.)
s - REPORT OF THE ADVISORY COMMITTEE ON EVIDENCE RULES
B Judge Shadur and Professor Capra presented the report of the advisory committee, as
— set forth in Judge Shadur’s memorandum and attachments of May 1, 2000. (Agenda Item 9)
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-Judge Shadur reported that he had informed the committee in January 2000 that the i
adv1sory committee had completed its review of all the evidence rules and it was now .
engaged in some specific prOJects He pointed out, for example, that the advisory committee

‘was. lookmg at privileges, under the direction of a subcommittee chaired by Judge Jerry - ;mn!
Smith. He added that the committee was very cotiscious of the controversml nature of et
attemptmg to do anythmg in: the area of pnvﬂeges Co SRLE —

J udge Shadur also pomted out that the advisory committee had con51dered proposed
etmcndments to FED. R. EvID. 608 and 804, Wthh would be brought to the Standmg —
Comrmttee at its néext meetmg IR » .

Judge’ Sha‘dur‘ reporte‘d that Professor Capra had produced a study and report for the T
advisory commmee on those rules of evidence in which the case law has diverged materially
from either. the appdrent imeaning ofithe rule or the committee note. The document, he said,
would be very useful in avoiding traps for the:unwary practitioner. He added that the Federal
Judicial Center and others had agreed to publish it. He emphasized that the advisory L
committee makes it clear that the.document had been prepared simply to assist the bar, and it
does not constltute an official commlttee note.

F]NANCIAL DISCLOSURE :

|

r

Judge Scirica pointed out that the committee had spent a good deal of time on
financial disclosure issues at its January 2000 meeting. He said that financial disclosure was
not, strictly speaking, a procedural issue. Nevertheless, there had been some embarrassing
incidents reported in the press, and the Codes of Conduct Committee was urgmg the rules
committees to promulgate new federal rules on financial disclosure.

FED. R. Appr.P.26.1
FeD.R.CIv.P.7.1
FED.R.CRIM. P-12.4

Judge Scirica said that the draft amendments to the appellate, civil, and criminal rules
set forth in Agenda Item 11 of the materials were all based on current FED. R. APp. P. 26.1
(corporate disclosure statement). Rule 26.1 requires a nongovernmental corporate party to
file a-statement with the court of appeals identifying all its parent. corporatlons and hstmg any
publicly held company that owns 10% or more of its stock.

L

Judge Scirica pointed out that there is currently no corresponding national rule
requiring corporate disclosure in the district courts, although 19 district courts have adopted a
version of FED. R.-APP. P. 26.1 as a local rule. Moreover, many 1nd1v1dual Judges impose
thelrnwn add1t1onal disclosure reqmrements ‘ . :

™)
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Judge Scirica said that the most recent proposal before the committee, submitted
jointly by the reporters, contains a two-track proposal: (1) a national rule requiring minimal
information; and (2) additional requirements that could be adopted by the Judicial
Conference at a later date. He said that inclusion of this provision in the proposal would give
the judiciary the ﬂexi’bility to make adjustments promptly if circumstances change.

Thus, the proposed new FED. R. CIv. P. 7.1, and its counterparts in the criminal and
appellate rules, would be based on the current FED. R. App. P. 26.1, in that it would require a
party to file two copies of either: (1) a statement that identifies its parent corporations and any
publicly held company that owns 10% of more of its stock; or (2) a statement declaring that it
has nothing to report under the rule. But a party would also have to file copies of any
supplemental information required by the Judicial Conference. The statements would be
filed by a party with its first appearance, pleading, petition, motion, response or request
addressed to the court. A party would also be required to file a supplemental statement
promptly upon any change in circumstances.

Professor Coquillette pointed that there was a fundamental difference of opinion
between the Codes of Conduct Committee and the advisory committees. The Codes of
Conduct Committee, he said, favored adopting civil and criminal rules that essentially just
repeat FED. R. App. P.26.1. It contends that the provision allowmg the Judicial Conference
to require additional mformation 18 unnecessary :

On the other hand, the adv1sory committees believe that simply adopting the appellate
rule is insufficient. They contend that authorizing additional requirements is necessary
because it would give the Judicial Conference authority to make changes from time to time,
without having to invoke all the formality and take all the time required by the rulemaking
process. In addition, he said, additional requirements could be developed by Judicial
Conference resolution and put in placé very quickly — well before the two to three years that
it would take for new federal rules to take effect. One member added that immediate
Conference action would be more impressive for political and- pubhc reasons than adopting a
rule that would take up to three years to take effect.

Some participants suggested that the whole subject involved an administrative matter
that does not belong in the federal rules. They argued that it should be handled by Judicial
Conference resolution alone. They added that the Conference could simply ask the Director
of the Administrative Office to issue a standard form that parties would have to complete for
the clerk, similar to the form that parties must now complete disclosing whether they are
involved in any related cases.

- Other members replied, however, that the Judicial Conference was not likely to
approve a form without a rule, especially when the Codes of Conduct Committee is opposed
to having a form and is urging adoption of a rule. Another participant said that if the Judicial
Conference were merely to issue a form, it would likely not have the authority to preclude
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local variations. By acting through the rules process, there would be clear authority to require
national uniformity. , 7 L.

Some-members added that a federal rule on financial disclosure statements was both -
appropriate and beneficial because it would give direction to the bar‘and inform the parties of

~ their obligations. It was also pointed out that FED. R. APp. P. 26.1 has\been in place for more —
than a decade and has been ‘vsry,‘effectlye. . A , .

oo ' ' . 1

“One member said that he would vote to approve both the new rule and the additional ]
requirements, but he pointed out that the proposal was really unnecessary on the merits. He ”
argued that it would not solve the real issues of recusal, nor would it address the. kinds of -,
problems that had generated the negatlve press reports. He argued that the matter was largely _'}
a political and media issue. SN | | ‘ : ‘

Professor Coquillette reported that the proposed new civil, criminal, and appellate
rules on financial disclosure were identical, except in one respect. He explained that the L]
Advisory Committee on Civil Rules was of the view that the rule,should contain a specific
requirement that the clerk of court actually deliver a copy of the disclosure statements to each

judge acting in the case. Professor Cooper added that the advisory committee was convinced b
that the provision was justified by differences in district court practice from appellate ‘
practice. Judge Rosenthal commented that the issue was of concern to the district courts, as [—

opposed to the courts of appeals, because district judges and magistrate judges cannot
otherwise count on promptly receiving every piece of paper that is filed. Judge Davis added
that the criminal rule should be the same as the civil rule. Judge Garwood pointed out,
however, that the appellate rules committee saw no need for such a requirement in the courts
of appeals. . : , S C ' _—

Professor Coquillette said that another key issue was whether the new national rules
should allow local court variations.. He explained that FED. R. App. P. 26.1 does not address —
the matter; but its accompanying committee note invites the courts of appeals to expand on
the information that must be disclosed by corporate parties. He said that all but three of the
circuits in fact do so, and they solicit information about such matters as subsidianes, —

¢ partnerships, and real estate holdings. He noted that the proposals now before the committee, f
like Rule 26.1, would not prohibit courts from expanding on the national disclosure
requirements. -

Judge Scirica added that there is no agreement among the courts themselves on what
information should be disclosed, as illustrated graphically by the wide variety of local circuit
court rules expanding on FED. R. APP. P. 26.1. He said that there might be strong opposition
within the Judicial Conference to any proposed amendment that would eliminate the current

o

authority of courts to add local disclosure requirements. - Therefore, he said, it makes good n
sense to present the Conferénce with proposals that allow some local variations. -
—

!
S
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Professor Cooper pointed out that FED. R. App. P. 26.1 had been narrowed recently to
eliminate the requirement that corporate parties disclose their subsidiaries, although some
circuits continue to require this information through local rules. He said that there is a
bewildering array of material contained in the local circuit rules that could be considered for
inclusion in the future, but the matter would best be handled through additional requirements
set forth by the Judicial Conference. :

~N

Judge Scirica and Professor Coquillette said that the Codes of Conduct Committee
was opposed to allowing local court variations from the national requirement, but it had
indicated that it would defer to the rules committee on this matter.

The committee approved the proposed. amendment to FED. R. App. P. 26.1 and
the proposed new FED. R. CIV P. 7 1 and FED. R. CRiM. P. 12.4 without objection.

ATTORNEY CONDUCT

Judge Scirica reported that the special subcommittee on attorney conduct had
conducted a superb conference with members of the bench and bar in February 2000 and had
received many useful suggestions. He said that considerable progress had been made toward
reaching a consensus on draft rules — if draft rules were to be promulgated — and that
Professors Cooper and Coquillette had refined the earlier draft proposals. He pointed out that
several alternatives were still under consideration, and that the subject matter of attorney
conduct had been divided into three potential federal rules:

1. a suggested Federal Rule of Attorney Conduct 1 to govern attorneys
generally; :
2. a possible Federal Rule of Aftorney Conduct 2 to address certain

problems faced by federal government attorneys; and

3. a possible Federal Rule of Attorney Conduct 3 to address attorney
conduct in bankruptcy practice.

Professor Coquillette said that the enabling statute requires the Judicial Conference to
work towards procedural consistency in the federal courts. But, he said, attorney conduct is
an area in which there is now virtually no consistency among the courts. He added that about
30% of the federal courts have not adopted local rules consistent with the conduct rules of
their states.

Professor Coquillette said that the area in which the most progress can be made is
with proposed Federal Rule of Attorney Conduct 1. He reported that there is now a clear
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consensus that attorney conduct should be governed generally by the states. He added that ; J
his research, and that of the Federal Judicial Center, had revealed that there were very few _—
issues of excluswely federal conduct. Therefore, promulgatlon of a general federal rule
requiring that:a federal court to follow the attorney conducts rules of the state:in which they.
are located would eliminate about 200 ex1st1ng local federal court. rules and restore. vemcal

o

consistency to the system. T —

Professor Coquillette said that Federal Rules of Attorney Conduct 2 and 3 could be
taken up after Rule 1. He pointed out that there are legitimate federal interests that need to be —-~
protected, and he recognized that the Department of Justice has real concerns that must be L
addressed. He noted that pending legislation in Congress, if enacted, would require the
judiciary to propose specific solutions to government attorney problems within prescribed :
one-year and two-year time frames. With regard to bankruptcy practice, he said, the 1
Advisory Committee-on Bankruptcy Rules has the expertise to address attorney conduct
issues, but it would prefer to wait until final decisions are made regarding proposed Federal !
Attorney Conduct Rule 1. .w‘

Professor Coquillette reported that Professor Cooper had prepared six variations of a
proposed Federal Attorney Conduct Rule 1, set forth in Agenda Item 10 of the committee R
materials. The six versions vary in the level of detail, he said, but all share the common
theme that federal courts should look to state law on matters of professional responsibility.
They also recognize, however, that federal courts must retain-control over their own practice - -
and procedure, and they have a statutory responSIblhty to control who may appear before —
them as an attorney.

Chief Justice Veasey said that the Conference of Chief Justices would support the —
simplest of the six variations, i.e., a single sentence specifying that state attorney conduct
rules apply. He expressed concern about proposed Federal Rule of Attorney Conduct 2.
Professor Coquillette responded that the proposed rules will not be approved by the Judicial —
Conference unless there is a clear consensus for them. Mr. Marcus added that the ‘
Department of Justice had no problems with Federal Rule of Attorney Conduct 1, but it
needed to have its special concerns and problems addressed, either by legislation or by a new ‘
Federal Rule of Attorney Conduct 2. [

One member emphasized that there were essential federal interests at stake beyond "'""
those of the Department of Justice. He said that states may go too far in attempting to -
regulate conduct, as local bars or other interest groups within a state may seek to leverage
ethics rules for their own purposes. Thus, it would not be appropriate to declare that anything —“’
a state chooses to include in its ethics rules should necessarily be binding on a federal court. -

One member said that it was unlikely that there would be a resolution of the —j

B

Department’s concerns until after the next national election.  He pointed out that negotiations
between the Department and the states had not produced a final agreement on the issue of
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contacts by government attorneys with represented parties. Moreover, he said, there were
substantial differences:in Congress, and between the two houses of Congress, on the
appropriate roles of the Department of Justice and the states in controlling government
attorney conduct. The McDade amendment, he said, is still law, although there is legislation
pending to repeal or modify it. And the American Bar Association is in the process of
actively considering these conduct issues as part of its Ethics 2000 project.

REPORT OF THE LOCAL RULES PROJECT

" Professor Coquillette stated that the local rules project had three goals: (1) to identify
inconsistent local rules, (2) to identify areas where there are subjects addressed in local court
rules that should be addressed in the national rules; and (3) to encourage the courts to post
orders and practices on the Internet in order to assist the bar. He noted that recent ‘
amendments to FED. R. C1v. P. 83(b), requiring an attorney to have actual notice of any
procedural requirement not set forth in a local rule, had its genesis in the last local rules
project. (

Professor Squiers reported that she had been working on the new local rules project
since the summer. She said that she had read all the local rules of the district courts and had
entered them into a computer program, sorted by rule content and topic. She added that she
had just started work on writing the report and would have substantial material to present to
the committee at its January 2001 meeting. : ‘

Professor Squiers said that she had contacted the circuit executives to inquire about .
the activities of their respective circuit councils in reviewing local district court rules. She
reported that the circuit executives had responded that neither they nor their circuit councils
are directly involved in the rulemaking process for the district courts or in the actual
promulgation of local district court rules. She added, however, that some circuits had on
occasion suggested local rules for the districts to adopt. '

Professor Squiers reported that all the circuit councils have some sort of review
process in place to examine new local rules and amendments to existing local rules. But, she
added, none of the circuits has written standards to determine what may constitute an
“inconsistency” between a local rule and a national rule or statute. Rather, reviews of local
tules and amendments are made by the councils on a case-by-case basis.

Professor Squiers also said that she had asked the circuit executives about the
existence of standing orders, internal operating procedures, general orders, and other written
directives that serve as the functional equivalent of local rules. She reported that there is
generally no review of these directives in most of the circuits, but that councils clearly would
act if any of these devices were seen as an attempt to avoid the local rulemaking process.
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Some members stated that local orders and practices are a serious problem for the bar ]
and have taken on the character of local rules. They recommended that Professor Squiers
obtain copies of standing orders and similar documents. Judge Scirica agreed, and he
suggested that Professor Squrers write to the chief judges of the.circuits on the matter.

Cy
R

" REPORT OF THE TECHNOLOGY SUBCOMMITTEE |

Mr. Lafitte reported that one of the most important policy issues currently facing the .
Jjudiciary is to identify and protect appropriate privacy interests as part of its implementation ‘
of the new Electronic Case Files project. The project, which is finishing its pilot stage and is
about to begin national deployment, places the documents in a case file in electronic form -
and makes them available to the public through the Internet. . He said that there is a tension _J
between: (1) the long-established policy and common law right of public access to court
records; and (2) the privacy interests of litigants.and third parties when court documents
contain sensitive personal, medical, financial, and employment records. These records, he L
said, to date have been “practically obscure” in court files, but would now be placed on
Internet for world-w1de distribution. A

Mr.‘Lafitte pointed out that the Court Administration and Case Management
committee had appointed a special subcommittee on privacy to sort out the issues and that he J
was the liaison to that subcommittee from the rules committees. He reported that the ~
subcommittee was considering several alternatives and was seeking feedback from the rules
committees and other Judicial Conference committees. Eventually, he said, the ‘]
subcommittee would circulate a draft document for public comment and present its views to -
the various Judicial Conference committees at their winter 2000-2001 meetings. Then the
Court. Administration and Case Management Committee would likely make appropriate T
recommendations to the Judicial Conference in March 2001. -

Mr. Lafitte said that six alternatives were under consideration. He noted that they
were summarized very effectively in Professor Capra’s memorandum in Agenda Item 12 of
the meeting materials. The alternatlves he said, were as follows:

1. Do Nothing — Under this alternative, privacy interests would be decided on a
case-by-case basis, as litigants could seek protectrve orders and sealing orders
from the court by way of motion. \ L

2. “Public is public” — Under this alternative, everything now available to the [
public in the court’s paper file would be made available in electronic form. L)
_This alternative, Mr. Lafitte said, would be similar to'the “Do Nothmg

approach o E‘
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3. “Public is Public,” But Limit What is Public — This alternative would treat
paper files and electronic files in the same way, but the public file would be
refined. Thus, certain kinds of sensitive information now available at the

. courthouse would be excluded from the public file, such as social security
numbers or medical information.

4. Limited Remove Electronic Access — This alternative would allow electronic
access to all public information at the courthouse, but certain categories of
information could not be accessed remotely through the Internet. Mr. Lafitte
said that members of the privacy subcommittee had expressed concerns over
this approach because it would result in different access policies for the same
information. '

5. Waiting Period — Under this alternative, a waiting period would be imposed
between the electronic filing of a document and its posting on the Internet.
The parties would have an opportunity during this period to ask the court for a
protective order on a document-by-document basis.

6. Case File Archiving — A policy would be developed to archive documents and
limit the life span of a case on the Internet. Mr. Lafitte observed that this
action did not address the main issues at stake. :

Professor Capra said that the only option that was likely to require a rule-based
solution was Alternative 3, limiting what is included in the public file. He said, however,
that this approach would be controversial, and it would be bound to encounter objections -
from news organizations, which have enjoyed full access to all paper records for years.

Professor Capra pointed out that the new electronic system is technically capable of
providing different categories of users with different levels of access. Thus, for example, the
parties to a case might be given greater electronic dccess to the source documents n a case
than the general public.

Professor Capra reported that the President had established a working group in the
executive branch to study the issues of privacy in consumer bankruptcy cases and that
Administrative Office staff would coordinate with the working group. In addition, he noted
that the technology subcommittee has been in contact with the Advisory Committee on
Bankruptcy Rules regarding privacy issues. -

Mr. Mattos said that the Court Administration and Case Management Committee had
not reached any conclusions on the key privacy issues. But, he said, there 1s a consensus on
the committee that: (1) parties in a case should be given notice that their documents are
public and may be placed on the Internet; and (2) the bar should be educated as to the pubhc
nature of the documents they file.
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Several members suggested that consideration be given to the administrative burdens
of operating an electronic system in which some official case documents are included and
some are not.; They said that if electronic public access is to be limited, the focus should be
placed on excludmg categories of cases, rather than categories of documents.

Professor Capra noted that the proposed new-amendments to the federal rules that
authorize electronic service — together with the current rules that authorize electronic filing
—_ contemplate the use of local rules to implement a court’s electronic procedures. He said
that the technology subeomm1ttee thought that it might be useful to prepare sample local
rules and orders to assist the courts as theyfi‘mp;lement the electronic case files system. In
addition, he said, Administrative Office staff could serve as an effective clearing house of
information to inform courts about the rules, orders, and procedures that have been adopted
by other courts. : L -

STATISTICS

Mr. Rabiej reported that the Administrative Office was seeking better statistical data

and other information on district court proceedings, which could be captured through the new . .

electronic case management and case file system being developed. This effort is part of the
implementation of Recommendation 73 of the Long Range Plan for the Federal Courts,
which calls for the courts to “define, structure, and, as appropriate, expand their data-
collection and information-gathering capacity” to obtain better data for judicial
administration, planrung, and policy. development

M. Rabiej said that the Administrative Office was asking the committee to identify
any types of new data and other information that it might need to assist in its mission, such as
empirical data on the impact of various procedural requirements set forth in the rules. He.
pointed.out that Administrative Office and Federal Judicial Center staff had prepared
preliminary tables identifying and prioritizing various types of case events that might be |
useful in conducting future research for the committees. He recommended that the reporters
review the materials and offer suggestions to the staff.

NEXT COMMITTEE MEETING

The next committee meeting had been scheduled for J anuary 4 and 5, 2001.

Respectfully suBmitted, -~

Peter G. McCabe,
Secretary
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November 27, 2000

MEMORANDUM TO STANDING RULES COMMITTEE
SUBJECT:  Legislative Report

For your information, I have attached a chart showing the status of the rules-related bills
introduced in the 106" Congress. The Congress is in recess until December 5. Major
appropriations bills need to be addressed during the “lame duck” session, including the
appropriations bill for the judiciary. Although unlikely, Congress may also act on other bills.

We have closely monitored and acted on several bills since the committee’s June
meeting. The bills are discussed below.

Federal Courts Improvement Act of 2000

On November 11, 2000, President Clinton signed the Federal Courts Improvement Act of
2000. (Public Law No. 106-518.) The Act contains provisions affecting the federal judiciary
that were recommended by the Judicial Conference. Several provisions amend the law governing
the petty-offense, misdemeanor, and contempt authority of a magistrate judge, which require
conforming rules amendments. The Advisory Committee on Criminal Rules is reviewing the Act
and determining whether the necessary rules changes need not be circulated for public comment
because they conform to statutory changes. If so, the rules amendments might be inserted in the
published rules package now under consideration and would be brought to this committee’s
attention at its June 2001 meeting. N ‘

Protective Orders

‘On July 6, 2000, Judge Scirica sent a letter to Chairman Hatch expressing concern about
reported attempts to attach Senator Kohl’s protective-order provisions to bills under the Judiciary
Committee’s consideration. (Attached.) Senator Kohl had introduced the Sunshine in Litigation
Act of 1999 (8. 957) on May 4, 1999. The bill would require a judge in every instance to make
specific findings that the issuance of a protective order would not detrimentally affect public
health or safety. Senator Kohl’s provisions were eventually added to the Defective Product
Penalty Act of 2000 (S. 3070), but the full Senate Judiciary Committee took no action on either
bill.

A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY

*
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Class Actions

In September 1999, the House passed the Interstate Class Action Jurisdiction Act of
1999 (H.R. 1875), which would establish minimal-diversity federal jurisdiction in class actions.
On September 26, 2000, the Senate Judiciary Committee reported favorably the Class Action
Fairness Act of 2000 (S. 353). (Senate Report No. 106-420.) Among other provisions, the bill
creates minimum-diversity federal jurisdiction over a class action if the class includes at least
100 persons and the matter in controversy exceeds $2 million. The bills have some similar
provisions, but vary in others. The full Senate has not taken action on the bill.’ - A class-action
bill likely will be reintroduced early in the 107" Congress.

On September 13, 1999, the House passed the Multidistrict, Multiparty, Multiforum Trial
Jurisdiction Act of 1999 (H.R. 2112). The Act would undo Lexecon v. Milberg Weiss, 523 U. S.
26 (1998). It would also establish minimal- dlver31ty federal jurisdiction over claims arising from
a single mass accident. On October 27, 1999, the Senate passed an amended House bill, which
omitted the single-accident provisions. No conference has been held, and the bill appears to.have
failed. '

Methamphetamine Bill

Judge Scirica sent a letter to Chairman Hyde on June 27, 2000, recommending that the
Senate decline accepting a provision amending Criminal Rule 41(d) in the Senate-passed
Methamphetamine Anti-Proliferation Act of 1999 (8. 486). (Attached.) Section 301(b) of the
Act would amend Rule 41(d) by limiting its reach explicitly to instances when tangible property
only has been seized. Rule 41(d) now requires the ‘gov'eryiment to-promptly notify a person
whose premises have been searched and tangible or intangible property seized. Accordingly. a
person whose intangible property was seized, e.g., officers photographing premises or taking a
sample of a substance, would no longer be entltled under the Act to.receive notice of the
executed warrant. ' B

Judge Scirica recommended that the House Judiciary Comm1ttee delete the provns:on
because it was inconsistent with the Judicial Conference’s longstanding policy against direct
legislative amendment of the rules. In addition, a proposed amendment to Rule 41 was being
circulated for public comment addressing the notice issue arising in “sneak and peek” warrants.
J udge Scirica urged the comm1ttee to defer and allow the rulemaking process to proceed.

A later attempt was made to attach the methamphetamlne bill to the Bankruptcy Reform
Act, which showed promise of enactment atthat time. In the end, the methamphetamine bill was
included as Title 36-of the Children’s Health'Act of 2000 (Publlc Law No. 106-310. ) But the
Rule 41(d) prov1sxon was omltted from the Act. : : y ,
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Military Extraterritorial Jurisdiction Act of 2000

The Military Extraterritorial Jurisdiction Act of 2000 (S. 768) was passed by Congress
and presented to the President on November 13, 2000. The bill establishes federal jurisdiction
over offenses committed overseas by civilians serving with the Armed Forces outside the United
States. It inserts a new § 3265 in Title 18, United States Code, that authorizes a federal
magistrate judge to conduct an initial appearance proceeding by telephone when a person is
arrested for committing a crime overseas while employed by the United States Armed Forces.
The Advisory Comrmttee on Crlmlnal RalSS is: cons1der1ng conformmg amendments to the rules.

3

Attorney Conduct Rules

On September 27, 2000, Senator Leahy submitted an amendment to the Professional
Standards for Government Attorneys Act (S. 855) which he earlier had introduced on April 21,
1999. The original bill addresses the standards of professional conduct governing government
attorneys. It would require the Judicial Conference to submit to the Chief Justice within one year
a report containing recommendations establishing a uniform rule governing government attorney
contacts with represented parties. The amended version also requires a report to be submitted to
Congress within two years reviewing “any areas of actual or potential conflict between specific
federal duties related to the 1nvest1gat10n and prosecutlon of violations of federal law and the
regulation of government attorneys.”

Senator Leahy unsuccessfully attempted in late July and early September to attach his
amendment to another bill that was being acted on by the Senate Judiciary Committee. In late
September it was reported that Senator Hatch endorsed the proposal. An effort was quickly
mounted to locate promising legislative vehicles to attach the attorney-conduct rules amendment.
Meanwhile, Chairman Hyde relented from his former steadfast opposition to Senator Leahy’s
proposal. Several alternative compromise proposals were drafted by congressional staff and
floated, but no consensus developed, ensuring the bill’s failure in the waning days of the
Congress. Senator Leahy promised to reintroduce his proposal early in the next Congress. At
each of these stages, Judge Scirica has kept the Judicial Conference’s Executive Committee
informed of developments.

Bankruptcy Reform

The House and Senate each passed separate comprehensive bankruptcy reform bills
earlier in the congressional session. Letters had been sent to Congress expressing concern over
provisions in each bill affecting the judiciary generally, including several rules-related
provisions. Many of the other provisions in the bills would require numerous conforming rules
amendments.
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At a late stage in the legislation, the House-passed version was amended to provide a new
appeal procedure that authorized direct appeal to a court of appeals when a district judge failed to
act on the appeal within 30 days. Interlocutory appeals would also be submitted directly to a
court of appeals under the changes.. The House reviewed the Judicial Conference’s concerns to
these provisions and decided to delete the 1nterlocutory appeal provision, but it retamed the ‘
direct-appeal prov1510n :

Conferees were appomted by the House and Senate to reach a settlement. Much of the
legislative work on a conference bill has been done, behind closed doors. And a scaled down

compromise bill was rumored but. negouatlons stalled It now appears hkely that no bankruptcy
reform legislation will be passed this year, although it will be reintroduced early next year.

=

John K. Rabiej

Attachments
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ANTHONY J. SCIRICA

COMMITTEE ON RULES OF PRACTICE AND PROCEDURE -
OF THE i
JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C.20544

CHAR

PETER G. McCABE ‘ " WILL L. GARWOOD
SECRETARY APPELLATERULES

ADRIAN G. DUPLANTIER

BANKRUPTCY RULES

' ‘ PAUL V. NIEMEYER
June 27, 2000 o CVIL RULES
\ W. EUGENE DAVIS
CRIMINAL RULES
Honorable Henry J. Hyde MILTON . SHADUR
Chairman, Committee on the Judiciary ‘ EVIDENCERULES
United States House of Representatives
Room 2138, Rayburn House Ofﬁce Building
Washington, D.C. 20515 ‘

Dear Chairman Hyde:

: r

I write on behalf of the Judicial Conference’s Committee on Rules of Practice and
Procedure (Standing Committee) to express concern regarding § 301(b) of the Methamphetamine
Anti-Proliferation Act of 1999 (S. 486). The bill was approved by the United States Senate on
November 19, 1999, and referred to your commlttee on January 27, 2000.

Rule 41(d) of the F ederal Rules of Cnmmal Procedure requires the government to
promptly notify a person whose prermses have been searched and property seized. Section
301(b) of the Act would amend Rule 41(d) by limiting its reach explicitly to instances when
tangible property has been seized. As a result, a person whose intangible property was seized,

e.g., officers photographing premises or taking a sample ofa substance, would no longer be
entitled under the revised rule to receive notice of the executed search warrant.

The Judicial Conference has a longstanding position opposing direct amendment of the
Federal Rules of Practice and Procedure outside the Rules Enabling Act rulemaking process. 28
U.S.C. §§ 2071-2077. For this reason, I urge you and your colleagues to declme to support
§ 301(b) of S. 486. N :

There is another reason to defer action. During the past 12 months the Advisory
Committee on Criminal Rules has been considering at the request of the Department of Justice
proposed amendments to Rule 41(d) that would address the same subject covered by § 301(b).
At its June 7-8 meeting, the Standing Committee approved the advisory committee’s
recommendation to publish for comment in August 2000 proposed amendments to Rule 41(d)

. that would regulate and establish procedures for such covert observations, including in particular

appropriate notice provisions. For this additional reason, further action on § 301(b) of the Act
might be better deferred to allow the Rules Enabling Act rulemaking process to proceed.

CHAIRS OF ADVISORY COMMITTEES
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‘The advisory committee recognized the authority of a law enforcement officer to seek a
. warrant for the purpose of covertly observing—on a noncontinuous basis—a person or property
so long as the person is later provided notice of the search warrant. Federal law enforcement
officers have obtained warrants, based on probable cause, to make a covert search—not for the
purpose of seizing property but instead to observe and record information. See United States v.
Villegas, 899 F.2d 1334, 1336 (2d Cir. 1990) citing Dalia v. United States, 441 U.S. 238 (1979)
»and Katz V. Unzted States, 389 U.S. 347 (1967).

The advisory committee was particularly concerned, however, that adequate notice
prowsmns be included in any proposed rule amendment regulating covert observations.. The
committee found compelling the opinion in United States v. Freitas, 800 F.2d 1451 (9" Cir.
1986), citing United States v. New York Telephone Co., 434 USs. 159 169 (1977), in which the
court held that a warrant for a covert search was invalid because it failed to provide any notice to
the person whose premises were being covertly observed in violation of the Fourth Amendment.
Under the amendments to Rule 41(b) proposed by the advisory committee, the government must
provide notice to the person whose property was covertly observed within 7 days of execution.
The time for prov1dmg the notice may | be extended for good cause for a reasonable time, on one
or more.occasions.. I have enclosed a copy of the proposed amendments along with the.

. CommJttee Note explammg its purpos €.
The Standing Comm1ttee eXpects that the pubhc comments stage w111 prov1de helpful

m51ghts into the proposed rule amendments which mvolve cutting-edge issues and particularly
’ omment stage will also provide an opportumty to
1mportant interest in the proposed rule changes to
respond to them At the end of the‘rul i Vakmg process, thrs added scrutiny by the pubhc rules

-and; S preme Court w111 prov1de Congress wﬁh a much better
record on whlch to base its declslon; e ‘w R T

The elimination of § 301(b) will not frustrate the purpose of the Methamphetamine Anti-
Proliferation Act. But its deletion would further the poli¢ies of the longstanding Rules Enabling
Act rulemaking process that has been established by agreement. of Congress and the courts I
look forward to continuing this dra.logue w1th you on thls important matter. ,

,Smeerely, - -

| Anthony J. Scirica o
Umted States Court of Appeals

Enclosure

cc: Members of the House Judiciary Committee
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PRELIMINARY DRAFT OF
- PROPOSED AMENDMENTS TO RULE 41
OF THE
FEDERAL RULES OF CRIMINAL PROCEDURE

The amendments to Rule 41 will be published along with other proposed
rules amendments in August 2000 Wlth a request for comment from the bench, bar,
and public. C
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Rule 41. Search and Seizure

(@

(b)

©

Scope and Definitions.
(1)  Scope. This rule does not modify any statute regulating search or seizure. or the

issuance and execution of a search warrant in special circumstances.

_ 2) De_tmitions. The following definitions apply under this rule:

(A)  "Property" includes docﬁment:a" bdo@. papers. othe.r tangible objects, and
information. |
(B) "Daytime" means the hours between 6:00 a.m. and 10:00 p.m. according
to local’time. ~
(9] "Fédéral law e;xforcement officer” means a govemmenf agent (other than »
an attorney for the government) who is engaged in the enforcement of the
criminal laws and is within any category of officers authorized by the
Attornéy General to request the issuance of a search warrant.
—
Authority to Issue a Warrant. At the request of a federal law enforcement officer or an
attorney for the government:
(1) amagi étrate judge having authority in the district — or if none is reasonably
available, a judge of a state court of record in the district — may issue a warrant to
search for and seize, or t;overtly observe én a ﬁoncontinuous basis a person or

property located within the district: and

(2)  amagistrate judge may issue a warrant for a person or property outside the district ”

if the person or property is located within the district when the warrant is issued

but might move outside the district before the warrant is executed.

Persons or Property Subject to Search or Seizure. A warrant may be issued for any of
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the following:

(1)  evidence of the comfnission of a crime;

(2)  contraband. fruits of crime. ér 6ﬁer items illegally possessed.

(3)  property designed for use. intended for use. or used in committir;g acrime; or
[C))] | ‘a p—efson to be arrested or a persﬁn ;who isrunlawfullz restrained.

Obtaining a Warrant.

N :

Q@)

@‘

Probable Cause. After receiving an affidavit or other information. a magistrate

judge or a judge of a state court of record must issue the warrant if there is

N

probable cause to search for and seize. or covertly observe. a person or property

under Rule 41(c).

Requesting a Warrant in the Presence of a Judge.

(A) Wmant on‘ én Affidavit. When a fedéral law enforcement officer or an
H attorqey" for the. government presents an affidavit in support of a warrant.
the judge ﬁaz require the affiant to appear‘ ‘personally and may examine
J under oath the afﬁaﬁt and any witness the affiant produces.
(BY  Warrant on Sworn Testimony. The judge may wholly or partially dispense
| with é written aﬁidgvit and base a warrant ;>n sworn testimony if doing so
is reasonable umier ;he circumstanqés.
'(_(_3) | Recording Testimoy_z‘ . Testimoni taken inv‘support of a warrant must be
récorded by a court repo?t% br bya sﬁitable recording devi ce, and fhc
judge must file the transcript or recording with the clerk. along with any

1

affidavit.

}

Requesting a Warrant by Telephonic or Other Means.
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In General. A magistrate judg e may issue a warrant based on information
communicated by telephone or other appropriate means, including

facsimile transmission.

LU
TN
vt au

P I

| Reco‘r‘éfing Testimony. Upon learning that an épp:li‘ca‘nt is requesting a

warrant, ‘;magisu'éte judge must:
(3] place under oath the agpliéant and any person on whose
testimony the application is Based; and
' (;1_) .make a verbatim ;ecdfd of the convefsétion with a suitable
re‘éo‘rdiﬁg“ device. if available. or by court repérter, or il:.l
Certifying Testimony. ’fhe magistrate judge musf have any recording or’
court rgpor’ter"sy notes transcribed, certify the transcription’s accuracy. and
file a copy of the record and the transeription with the clerk. Any written
verbatim record must be signed by‘ the rrie_tgistrate judge and filed with the
ie_:_i_(___ : S
Suppression Limited. Absent a finding of bad faith. evidence obtained
from a warrant issued under Rule 41(d)3)(A) is not subject to suppression

/

on the g;‘ou"nd that issuing the warrant in that manner was unreasonable

under the circumstances.

Issuing the Warrant,

m I

In General. The inggistrate judge or a judge of a state court of record must issue

clerk. :

the warrant to an officer authorized to execute it and deliver a copy to the district
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searched or covertly observed. identify any person or property to be seized. and

- designate the magistrate judge to whom the warrant must be returned. The

warrant must command the officer to:

, (A) execute the warrant within a specified time no longer than 10 days:
(B) - execute the warrant during the daytime. unless the judge for

good cause expressly authorizes execution of the warrant at

another time; and

(C) return the warrant to the magistrate judge designated in the

warrant.

Warrant by T eleghoni'c or Other Means. 1f a mag istrate judge

* decides to issue a warrant under Rule 41(d)(3)(A). the following

additional procedures apply:

(A) \Pregaring a Proposed Dugiicate Original Warrant. The
applicant must prepare a "proposed duplicate original
warrant" and must read or otherwise transmit the contents of
that document verbatim to the magistrate judge.

®) Preparing an Or‘ig inal Warrant. The magistrate judge must
enter the contents qf the proposed duglicate original warrant
jnto an original warrant.

(C) Modifications. The magistrate judge may direct the applicant
to modify the proposed duplicate original warrant. In that

case, the judge must also modify the original warrant.



- (D)  Signing the Original Warrant and the Duplicate Original
Warrant. Upon determining to issue the warrant, the
S magistrate judge must immediately sign the original warrant,

enter on its face the exact time when it is.issued. and direct

the applicant to sign the judge’s name on the duplicate
original warrant,
[§3] Executing and Returning the Warrant.

(1)  Notation of Time. The officer executing the warrant must enter on

the face of the warrant the exact date and time it is executed.

(2)  Inventory. An officer executing the warrant must also prepare and
verify an inventory of any property seized and must do so in the

 presence of:

(A)  another officer, and

(B) the person from whom, or from whose premises, the

property was taken. if present: or
- (C)  if either of these persons is not present, at least one other
credible person.
(3)  Receipt. The officer exe;;:uting the warrant must:
(A) give a copy of the warrant énd a receipt for the property
_ taken to the person from whom. or from whose premises, the

property was taken; or

(B) leave a copy of the warrant and receipt at the place where

‘the officer took the property.
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